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The leading casé in this issue—North Chi- 
cago Street Ry. Co. v. Ackley—presents a 
nice and somewhat close question, viz: Isa 
right of action for personal injuries assign- 
able? The trial court and the appellate court 
of Illinois decided that it was, and accord- 
ingly held valid a contract of assignment 
made by the injured party to his attorney to 
secure to the latter his contingentfee On 
appeal the supreme court holds that such 
right of action is not assignable, two of the 
members of the court dissenting. Upon the 
whole we think that the dissenting judges are 
right. Of course it is conceded that at com- 
mon law the right of action for injuries died 
with the party entitled, and that the cause 
of action was not assignable, and that no 
chose in action of any kind was assign- 
able. This rule of the common law was 
however modified by 3 Edw. II1I., which per- 
mitted the assignment of choses in action 
to extend tocommercial paper. The rigidity 
of the law was for a while avoided by the 
practice of compelling the assignor to allow 
the use of his name in cases of this kind, 
but under the provisions of codes compelling 
all suits to be brought in the name of the real 
party in interest, most cases arising in the 
different States are governed by the rules of 





_ the common law as modified by the English 


Statute and local statutes. So universal, 
however, has been the enlargemeut of the an- 
cient rule by statute that most of the cases 
reported involve the construction of a statute. 
We think it may be fairly said, however. that 
by a great preponderance of authority mere 
personal torts which die with the party and 
do not survive to the personal representatives 
are not capable of passing by assignment, and, 
conversely, that a cause of action which does 
survive to a personal representative can be 
enforced in the name of an assignee. ‘This, 
it seems to us, is the true test, and is the 
‘est resorted to by the dissenting judges in 
the Illinois case. This test was laid down 
notably in Zabriskie v. Smith, 13 N. Y. 332, 
f4 Am. Dec. 551, and Byxbie v. Wood, 34 


N. Y. 607, and is generally the recognized 
doctrine. 


Therefore, the only question in 





the Illinois case was whether such a cause of 
action as there declared upon was abated by 
the death of the party entitled thereto, or 
whether it survives to his personal represent- 
atives. That it does so survive, seems to be 
conceded, and therefore it follows that such 
cause of action was assignable. 








According tothe New York Nation, the 
time of the English courts continues to be 
occupied largely with what the Lord Chief 
Justice calls ‘‘trumpery libel suits.’’ Two 
decidedly amusing suits were dismissed with- 
out much ceremony recently, one by the Lord 
Chief Justice and the other by Justice Haw- 
kins. In one instance, in an account of a 
proceeding in court, the word, ‘‘defendant’’ 
had been printed in place of ‘‘plaintiff,’’ with 
the result of making a lawyer in his address 
charge his own client with being an ‘-extor- 
tioner.’’ The client had sued the paper for 
damages asthe result of this blunder, but 
when the Lord Chief Justice heard the facts 
in the case, he at once said he doubted if 
there was any cause for action, since any one 
reading the account would see that it was a 
mistake of the reporter or printer. Further- 
more, a correction had been made by the 
newspaper, but of this it was complained that 
it was ‘‘not prominent,’’ and was not accom- 
panied by an apology. The Lord Chief Jus- 
tice held that no reader of intelligence could 
fail to see that a mistake had been made, and 
when counsel for the aggrieved person urged 
that there ‘‘might be careless or foolish peo- 
ple who would receive a different impres- 
sion,’’ he declared: ‘But legislation and 
law are not intended for foolish people’’—a 
view which precipitated the collapse of the 
case. In the other instance a lawyer brought 
suit against two newspapers for conspiracy 
and libel in habitually leaving his name out 
of their reports of court cases in which he ap- 
peared as counsel. Justice Hawkins made 
short work of this, saying to counsel for the 
plaintiff, who wished to cite decisions in favor 
of his novel plea: ‘If you want anything 
to put a final extinguisher upon you, that will 
do it,’’ and adding, when counsel said in de- 
fense of the claim for damages that all persons 
engaged in any way in public had occasionally 
to complain that what they said was not re- 
ported, *‘What a godsend it is to the public 


that they are not always reported !’’ 
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NOTES OF IMPORTANT DECISIONS. 


CONSTITUTIONAL LAW—INTOXICATING LIQUOR 
—EMPLOYMENT OF WOMEN.—Ina proceeding en- 
titled, In re Considine, 83 Fed. Rep. 157, decided 
by the United States Circuit Court, District of 
Washington, it was held that a statute of that 
State forbidding the employment of women in 
any saloon, beerhall, barroom, theater, or other 
place of amusement where intoxicating liquors 
are sold as a beverage (Laws Wash. 1895, p. 177), 
does not abridge the privileges and immunities of 
citizens, or deny the equal protection of the laws, 
within the meaning of the fourteenth amendment 
to the federal constitution, but is a valid exercise 
of the police power of the State. The contention 
of the petitioner was that, in contravention of the 
provisions of the fourteenth amendment to the 
constitution of the United States, the statute 
under which he was convicted does abridge the 
privileges and immunities of citizens of the United 
States; and does deny to persons within the juris- 
diction of this State the equal protection of the 
laws, in this, that it deprives persons lawfully en- 
gaged in the liquor business of the privilege or 
right of employing women who are competent to 
contract with reference to their own services; 
and in this, that it deprives women of freedom in 
their choice of vocations, and makes it unlawful 
for them to engage in employment which is law- 
ful for men. The court, after citing Giozza v. 
Tieman, 148 U.S. 657, and Plumley v. Massachu- 
setts, 155 U.S. 461, as to the power of States in 
the enactment of laws to protect the morals, the 
health and safety of their people, says: *This 
statute is general in its scope, and applies equally 
to all persons similarly situated; it is not, there- 
fore, in any sense, partial or arbitrary. It was 
not enacted to do injury or work injustice. On 
the contrary, the intent of the legislature is mani- 
fest to check the tendency toward immorality of 
the association of the sexes in places of resort 
where intoxicating beverages are sold and where 
the worst passions are aroused. 

It is true that the statute does not appear to be 
aimed in the most direct manner at the evil ten- 
dencies of association of the sexes in drinking 
places. Criminality, under the statute, consists 
in the employment of female persons in such 
places, and it forbids the employment of women 
for any service. going to the extent of forbidding 
the engagement of actresses in theaters wherein 
liquor is sold, although the players may have 
nothing whatever to do with the business of serv- 
ing drinks; anda point is made by petitioner that 
the legislature has failed to touch the evil thing, 
for there is no prohibition in the law against 
women resorting to such places, or consorting 
with men therein. This criticism appears to be 
just, and yet it may be said, in defense of the law. 
that it has been customary from time immemorial 
for legislatures, in enacting new laws, to have in 
mind existing and known evils, and to construct 
statutes with reference to particular forms of 
wrongdoing which have attracted public atten- 





tion. There can be no doubt that this statute wag 
contrived because the particular resorts where 
barmaids and boxrustlers find regular employ- 
ment, and may be found in habitual attendance, 
have offended the moral sensibilities of the people. 
If. in its results, the statute does not effect the 
reformation intended, itis for the legislature to 
consider whether it will enact a more drastic law. 
But the constitutionality of a law is not to be 
tested by questioning its efficacy. Whether well 
designed to accomplish the purpose intended or 
otherwise, the law is a police regulation, and 
clearly within the police power of the State, which 
has not been taken away by the fourteenth amend- 
ment.” 





JUDGMENT—J USTICE OF THE PEACE—COLLAT- 
ERAL ATTACK.—It is held by the Supreme Court 
of Michigan, in Miller v. Smith. 73 N. W. Rep. 
418, reversing the lower court. that a judgment of 
a justice’s court, regular upon its face. cannot be 
impeached in a collateral proceeding by showing 
that neither of the parties to the case in the jus- 
tices court was a resident of the county where the 
justice resided. The court said in part: Counsel 
for appellee also cite the case of Ferguson v. 
Crawford, 70 N. Y. 253, which holds that judg- 
ments of courts of records may be impeached by 
parol. This last case, as will hereafter appear. is 
contrary to the decisions of this court. In Barnes 
v. Harris, 4 N. Y. 375, it was held that in a suit 
commenced before a justice of the peace by a long 
summons, which was duly served by a constable 
of the county, the defendant is prima facie amen- 
able to the jurisdiction. If the defendant is nota 
resident of the county, he should appear in the 
case, and take objection. ‘This case was doubtless 
overruled by Ferguson v. Crawford, supra. In 
Brooks v. Powell (Tex. Civ. App.), 298. W. Rep. 
809, it was held that in a collateral suit parol tes- 
timony could not be introduced to attack the 
jurisdiction of the justice of the peace. ‘Tbe 
judgment must be held to impart absolute verity, 
and not subject to collateral attack.’ In Fulker- 
son v. Davenport. 70 Mo. 541, it was held, ina 
vase where the transcript of the judgment in jus- 
tice’s court recited that a summons was duly exe- 
cuted, ete., and a judgment by default was taken: 
**A judgment by default in a justice's court. it is 
conceded. cannot be upheld unless the record 
shows that the defendant was served with process 
in the proper township, but the record of these 
two judgments does show on its face personal 
service in the township where the suit was 
brought, and, as was held by this court in Franse 
v. Owens, 25 Mo. 329, it will be presumed, in the 
absence of evidence to the contrary, that the de- 
fendant resides in such township. The jurisdic- 
tion of the person and the subject-matters appeat 
on the record. and the only way for the defendant 
to avoid this was to appear before the justice 4 
he was notified to do, and establish the fact 
which he now proposes to prove in this collateral 
proceeding. A judgment regular on its face cal- 
not be impeached collaterally. Freem. Judgm-§ 
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524; Fagg v. Clements, 16 Cal. 389.” In Gregory 
y. Bovier, 77 Cal. 121,19 Pac. Rep. 232, the same 
doctrine is held. See also Hume v. Conduitt, 76 
Ind. 598. In Reed v. Gage, 33 Mich. 179, it was 
held that a judgment in justice court could not be 
attacked collaterally upon the ground of failure 
to make proof of the authority of the attorney of 
the plaintiff to appear. In Somers v. Losey, 48 
Mich. 294, 12 N. W. Rep. 188, it is held that, 
where a judgment in justice court is regularly 
rendered, and not appealed from, it cannot be 
attacked collaterally on the ground that the suit 
should have been brought in the name of a differ- 
ent official plaintiff. In Smith v. Pearce, 52 Mich. 
370, 18 N. W. Rep. 111, where a mechanic sued 
for his wages, and made the owner of a building 
on which he workeda joint defendant with the 
contractor who hired him, it was held that, though 
the defendant was not liable personally in justice’s 
court, and the justice erred in rendering judgment 
against him, and the error would render the judg- 
ment liable to reversal on appeal or certiorari, the 
judgment should be assailed in the regular way, 
and not attacked collaterally. See Fruitport Tp. 
y. Circuit Judge, 90 Mich. 20, 51 N. W. Rep. 109. 
In the case of Allured v. Voller, 70 N. W. Rep. 
1037, recently decided by this court, there is a 
discussion of the doctrine of collateral attack, in 
which Mr. Justice Montgomery uses this lan- 
guage: ‘On the second trial of the case defend- 
ant sought to show that this acceptance of service 
was not, in fact, signed by the defendant in the 
original action brought by the plaintiff against 
Pierson, and whether it was permissible to make 
this appear by parol testimony in contradiction of 
the record presents the sole question for considera- 
tion. The question is not novel, or, if it be de- 
termined on authority, uncertain, nor do we deem 
it a doubtful one on principle. If it were per- 
mitted, in a collateral action, to impeach the 
validity of a judgment roll by facts aliunde the 
record, a party relying upon such a judgment 
would never know how to shape his case for trial, 
or what muliitude of issues he might be required 
to meet. Hence the rule that a judgment which 
onits face shows jurisdiction imports absolute 
verity when attacked collaterally. See Freem. 
Judg. § 124, and Vanfleet, Coll. Attack, § 468, in 
which place it is said: ‘On principle, a judicial 
proceeding is never void because the proof of 
service is false in fact. Such proof is a necessary 
part of the record, and to permit its verity to be 
questioned collaterally overturns the very founda - 
tion of all judicial proceedings.’ See also the 
cases cited in the same section. See Landon v. 
Comet, 62 Mich. 90,28 N. W. Rep. 788; Somers 
v. Losey, 48 Mich. 294, 12 N. W. Rep. 188; Corbitt 
Vv. Timmerman, 95 Mich. 581, 55 N. W. Rep. 437. 
* * * ITtis true that in New York, and, possi- 
bly, in one or two other States, this rule has not 
always been adhered to. But the weight of au- 
thority is decidedly in favor of the contention of 
plaintiff in this case.’ It is true that this was a 
judgment of a court of record, but I cannot see 








why the doctrine there announced should not ap- 
ply to judgments rendered in justices’ courts, 
where the records show the court had jurisdiction 
of the person. It would not seem to be any great 
hardship to require one who had been regularly 
served with process, who desires to question the 
jurisdiction of the court, to appear before the 
court, and by proper plea or motion make an is- 
sue, and have it determined then and there, in- 
stead of waiting until some indefinite time in the 
future, when it might be possible, for want of 
proof, to decide the question according to the 
fact. 





SALE OF MEATS—WARRANTY OF WHOLESOME- 
NEss.—In a recent issue (46 Cent. L. J. 63) we 
called attention to the case of Hanson vy. Hartse, 
wherein the Supreme Court of Minnesota held 
that upon a sale of a domestic animal to a retail 
butcher engaged in slaughtering such animals 
and selling them for food, there is no implied 
warranty that the animal is fit for food, although 
the vendor knows the purpose for which the 
butcher bought it. A case somewhat similar is 
Wiedeman v. Keller, 49 N. E. Rep. 210, recently 
decided by the Supreme Court of Illinois, and 
wherein the distinction between such a sale toa 
middleman and to the immediate consumer. The 
holding of the Illinois court, reversing the appel- 
late court, is that a retail dealer in meats for im- 
mediate domestic use impliedly warrants that the 
meats he sells are free from all defects injurious 
to health, regardless of the care exercised in their 
selection, or his knowledge of the defects therein; 
that there is no implied warranty of wholesome- 
ness arising from the sale of meats to a middle- 
man who buys for sale to other dealers, and that 
there is no liability in a sale for immediate 
domestic use, where the vendor was not a regular 
dealer. The following from the opinion of the 
court by Craig, J., is a concise, clear statement of 
the substance of the ruling the reasons therefor: 
“The appellee, Henry Keller, was a retail dealer 
in meats. The appellant called at his place of 
business, and purchased a quantity of pork, to be 
used in her family. The pork turned out to be 
unwholesome and unfit for use. In England, at 
common law, there could be no recovery, as there 
was no implied warranty of quality. In other 
words, the rules of law applicable to implied war- 
ranties govern and apply on the sales of food and 
provisions, as on sales of other goods, but there 
are no special implied warranties on the sale of 
meats and provisions that do not exist in relation 
to other articles. 10 Am. & Eng. Enc. Law, p. 
153. But the law on the subject as established in 
England does not prevail here. As a general 
rule, we think, the decided weight of authority in 
the United States is that, on all sales of meats or 
provisions for immediate domestic use by a retail 
dealer, there is an implied warranty of fitness and 
wholesomeness for consumption. There is, how- 
ever, no implied warranty of soundness or whole- 
someness arising from the sale of meats or pro- 
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visions to a dealer or middleman who buys on the 
market, not for consumption but for sale to others. 
Nor would there be any liability in a sale for im- 
mediate domestic use where the vendor was not a 
regular dealer. 10 Am. & Eng. Enc. Law, p. 157. 
In this case, however, the appellee was a regular 
retail dealer, and as such he sold the meat to ap- 
pellant for domestic use; and under the law, as it 
seems to be settled in this country, as the meat 
turned out to be unwholesome he was liable, al- 
though he was not aware that it was diseased 
when he sold it to appellant. In an ordinary sale 
of goods, the rule of caveat emptor applies, unless 
the purchaser exacts of the vendor a warranty. 
Where, however, articles of food are purchased 
from a retail dealer for immediate consumption, 
the consequences resulting from the purchase of 
an unsound article may be so serious, and may 
prove so disastrous to the health and life of the 
consumer, that public safety demands that there 
should be an implied warranty on the part of the 
vendor that the article sold is sound, and fit for 
the use for which it was purchased. It may be 
said that the rule is a harsh one, but, as a general 
rule, in the sale of provisions the vendor has so 
many more facilities for ascertaining the sound- 
ness or unsoundness of the article offered for sale, 
which are not possassed by the purchaser, that it 
is much safer to hold the vendor liable than it 
would be to compel the purchaser to assume the 
risk.”’ 





NUISANCE—PRIVATE NUISANCE—USING LODG- 
ING HOUSE ROOMS FOR ASSIGNATION.—It is de- 
cided by the Supreme Court of Rhode Island, in 
Sullivan v. Waterman, that one who wrongfully 
injures the good name of a boarding or lodging 
house, by using rooms hired as lodging rooms for 
purposes of assignation and debauchery, is guilty 
of an actionable nuisance. The court says in 
part: We think the declaration states a cause of 
action. It cannot be seriously argued that a man 
who hires rooms in a dwelling house, to be used 
as lodging rooms, has any right to apply them to 
the purposes of assignation, or to create a nuisance 
therein. And thata wrong which arises from the 
unreasonable or unlawful use by a person of his 
own premises, or from his own improper, inde- 
cent, or unlawful personal conduct, working an 
obstruction of or injury to the right of another, is 
a nuisance, is clear, both upon sound principles 
of reason and judicial authority. See Wood, Nuis., 
sec. 1, and cases cited. ‘‘A nuisance,’’ says 
Smith in his Manual of the Common Law, “is 
something done which has the effect of prejudi- 
cially and unwarrantably affecting the enjoyment 
of therights of another person.’’ See also Aldrich 
v. Howard, 8 R. I. 246. Of course it must arise 
from some unlawful act; for that which is lawful 
can never be a nuisance. Some legal right must 
be violated, and some material annoyance, injury 
and damage must be sustained thereby. But 
where there is a material injury, damage is im- 
plied, when it results from the violation of a legal 
right. Wood, Nuis., sec. 5, and cases cited. The 











declaration in the case at bar shows the violation 
of a legal right. The plaintiff had the right to 
the good name and fame which her house had ac- 
quired in the community, and to the income and 
profit which such a reputation aided in producing, 
They are elements of value in the prosecution of 
her business, and she is as much entitled to be 
protected in the enjoyment thereof as she is in 
the enjoyment of any other property. The good 
name of a boarding house or lodging house, like 
the good name of an hotel or other place of enter- 
tainment, is of vital importance to the success of 
the proprietor; and anyone who wrongfully in- 
jures such good name is guilty of a tortious act, 
which the law will redress in damages. The 
declaration shows that the defendant by his mis- 
conduct has injured the good name of the plaint- 
iff’s house, and that by reason thereof she 
has been damaged by the loss of custom and 
business. In other words, it shows the commis- 
sion of a wrong resulting in injury and damages; 
and, this being so, it states a case for redress— 
there being, in contemplation of law, no wrong 
without a remedy. It is true, as argued by de- 
fendant’s counsel, that the declaration does not, 
in terms, allege that the acts complained of con- 
stituted a nuisance; but we do not think that this 
is necessary, so long as said acts, as stated, amount 
to a nuisance in fact and in law; and to allege in 
the declaration. therefore, that they constituted a 
nuisance, would simply be to state a conclusion 
oflaw. The ordinary forms for declarations in 
actions of this sort simply set out the acts com- 
plained of, without averring that they constitute 
a nuisance. See Chit. Pl. (Ed. 1821), 429, et seq.; 
Oliv. Prec. (3d Ed.), 373. 

We do not think the declaration is demurrable 
because it does not allege that the plaintiff has 
suffered special damage from the acts complained 
of. The nuisance alleged was evidently a private 
one, and, so far as appears, the plaintiff was the 
only one who was injured thereby ; and we see no 
reason why, under a general claim for damages, 
she is not entitled to recover, as a recompense for 
her injury, such actual damages as are the natural 
and proximate consequence of the wrong com- 
mitted. See Sedg. Dam. (6th Ed.), 732, 733. If 
the defendant deems it essential to his defense that 
he should be more particularly informed of the 
matters for which he is to be put on trial, the 
court, on motion; would probably order such in- 
formation to be furnished. Tourgee v. Rose, 19 
R. I. —, 37 Atl. Rep. 9. The cases cited by de- 
fendant’s counsel relate to public nuisances, and 
in such cases it is necessary for a person suing for 
a private injury therefrom to allege and prove 
special damage. Benjamin v. Storr, L. R. 90. P. 
400; Cooley, Torts (2d Ed.), 736, 737, and cases 
cited. 





MORTGAGE FOR FUTURE ADVANCES— VALIDITY 
—PRIORITY OF LIENS — MARSHALLING SECURI- 
TIES — SUBROGATION. — The case of Union Nat. 
Bank v. Milburn & Stoddard Co., 73 N. W. Rep. 
527, decided by the Supreme Court of North 
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Dakota, presents some interesting problems re- 
garding priority of liens. The following points 
state the substance of the long and exhaustive 
opinion of Corliss, J.: 

1. A mortgage to secure future advances is valid 
as to the mortgagor, and also as to third persons. 

2. If such mortgage states on its face that it is 
given as security for future advances, or if it ap- 
pears to be a mortgage fora specified sum, and 
the total amount claimed to be due under it does 
not exceed such sum, the holder of a second lien 
on the same property, who has notice, either 
actual or constructive, of such mortgage, takes 
subject thereto, not only as to all advances which 
had been made when his lien attached, but also 
as to all future advances made by the holder of 
such mortgage before notice that another lien has 
attached to the property. 

3. The recording of the second lien does not 
give the holder of the prior mortgage constructive 
notice of such second lien, and therefore advances 
thereafter made are protected the same as ad- 
vances made before such second lien is recorded, 
provided the holder of the first lien has no other 
notice of the existence of such subsequent lien. 

4, Where a person holds a first lien on property 
on which another holds a second lien, and he also 
has a lien upon other property, on which there is 
no other lien, it becomes his duty, as soon as he 
learns of the second lien, to respect the rights of 
the holder of such second lien to have the prop- 
erty on which he (the second lienholder) has no 
lien first applied in extinguishment of the first 
lien. The law will thwart every attempt of the 
holder of the first lien to escape the obligation of 
this equitable duty. If he releases the property 
on which he alone holds a lien, such lien will, 
to the extent of the value of such property, be 
postponed to the second lien on the other prop- 
erty. If he attempts to enforce his lien as to the 
property on which the other party holds a lien, 
a court of equity will, except under special cir- 
cumstances, restrain him until he has exhausted 
his remedy against the other property. If he 
does, in fact, first enforce his lien against the 
property covered by the second lien, the holder 
thereof will, to the extent that he is prejudiced 
thereby, be subrogated to the rights of the other 
party under his first lien upon the other property. 

5. One who holds a first mortgage to secure 
future advances on two pieces of land, on one of 
which there is a second incumbrance, of which he 
has notice, cannot, after such notive, advance 
more money to the mortgagor, and then claim 
the right, as against the holder of the other in- 
cumbrance, on the foreclosure of the mortgage 
against the parcel on which he alone holds a lien, 
toapply the proceeds of such foreclosure, either 
in whole or in part, upon such subsequent ad- 
vances, but he must first apply them upon the 
debt due him at the time he learned of the exist- 
ence of the second mortgage upon the other prop- 
erty. 

6. One who holds a chattel and also 4 real es- 





tate mortgage to secure a claim (such mortgages 
being first liens on such property), and who takes 
possession of the personal property for the pur- 
poses of foreclosure (the same being in the pos- 
session of the sheriff under attachment thereof, 
creating an inferior lien thereon), is bound to re- 
spect the rights of the holder of such attachment 
lien of which he has notice, and therefore must 
proceed with reasonable diligence to foreclose his 
mortgage. If he merely holds the property, with- 
out taking any steps to foreclose his mortgage 
for an unreasonable time (in this case, for the 
period of six years), and in the meantime such 
property becomes lost to the holders of both liens, 
he is liable in an action on the case for the value 
thereof, less the amount of his prior lien thereon; 
the theory of such liability being that he has by 
his negligence damaged the holder of the second 
lien. But in such a case the holder of the sec- 
ond lien cannot recover if he holds a lien on 
other property of sufficient value to pay the 
same. When it (appears that he has other secu- 
rity, he must prove thevalue thereof, to establish 
his damages, as the burden is upon him, and the 
law will not presume that the other security is 
inadequate at all. Certainly tbere is no presump- 
tion with respect to the extent of such inade- 
quacy. 

7. But in such a case the holder of the first lien 
loses, by such negligent conduct, his first lien on 
the real estate, on which also such attachment 
was a second lien, to the extent of the value of 
the property so negligently allowed by him to be 
lost to himself and the holder of the other lien. 

8. While it may be true that the party to a re- 
plevin action,'who is in possession pendente lite be- 
cause he has given security, cannot sell the pror- 
erty so as to affect the title of the other party to 
the action, yet, if such other party is claiming 
only alien on the property, and is seeking to re- 
cover or regain possession only for the purpose of 
enforcing such lien, the party in possession may 
sell such property if he is owner, or may sell such 
under foreclosure of any lien he may have thereon, 
and the purchaser will obtain a title free from the 
lien of the party not in possession, without refer- 
ence to the question of priority liens between him 
and the one who is so enforcing his lien. In such 
a case the bond takes the place of the property, 
unless, after final judgment, it can be found in the 
possession of the other party in not having in the 
meantime been disposed of or incumbered by 
him. 





FOLLOWING TRUST FUNDS—BANKS—CHECKS 
—OpTION DEALS.—In Pearce vy. Will, 48 N. E. 
Rep. 788, decided by the Supreme Court of In- 
diana, it appeared that an agent of plaintiff, in 
excess of his authority, and without plaintiff's 
knowledge or consent, gave checks on plaintiff’s 
bank account in settlement of illegal deals in op- 
tions to one co-defendant, who kept a ‘bucket 
shop,’’ which checks were by co-defendant bank 
charged against plaintiff, and credited to defend- 
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ant broker. Both bank and broker had notice of 
extent of the agent’s authority to draw checks, 
and the bank had notice of the nature of the deals 
for which the checks were given. It was held 
that the rules as to following trust funds applied, 
and hence plaintiff should have judgment against 
defendant broker for the money so received by 
him from her agent, and all the funds in defend- 
ant bank at the commencement of the suit which 
had been credited to defendant broker by reason 
of checks from said agent should be paid over to 
plaintiff, and that option deals, where it is mutu- 
ally understood and intended by both buyer and 
seller that the grain]J purported to be purchased 
shall not be delivered, where in fact the seller has 
no grain to deliver, and where settlements at the 
time fixed for delivery are to be made upon the 
market value of such cereals at that time, being 
understood by the parties to be a speculation 
wholly on chances, are against public policy, and 
therefore illegal. 








APPLICATION OF HOMESTEAD EX- 
EMPTION LAWS TO UNPAID RENT 
OF LEASED HOMESTEAD. 


An interesting question connected with the 
subject of homestead exemption laws, is the 
following: In cases where the owner of a 
homestead, exempt as such from execution 
levy and sale, within the statutory limit as to 
amount and value, leases such portion 
thereof as is not necessary for a residence, 
for business or other purposes, is the rent ac- 
cruing therefrom while due and unpaid, lia- 
ble for the debts of the owner, or does the 
exemption also apply to the unpaid rents? 
It would seem that such exemption cannot be 
maintained on the ground that the rent is in 
any way appurtenant to, or a part of, the 
realty. Without doubt the interest retained 
by the lessor in the land, and all rights ac- 
cruing therefrom, including the right to re- 
ceive rents at certain periods, is an interest 
in the realty which passes in case of a sale 
thereof. When, however, the rent has ac- 
crued, and is due or past due, it becomes an 
indebtedness between the lessor and lessee, 
and is subject to the same rules which govern 
other indebtedness.' It is assignable as per- 
sonal property. Action may be brought to 
recover it in justice court, if within a justice’s 
jurisdiction as to amount. It exists inde- 
pendently of any interest in the realty. The 
lessor may part with his interest in the realty, 
and the indebtedness does not go with it, but 


1 2 Min. Inst. 32. 








remains as before, unless also assigned. 
Hence, if the question hinged alone on whether 
such unpaid rent constituted a part of the 
realty, it would, we think, have to be an- 
swered in the negative. It is probably the 
established doctrine, that the owner of land, 
exempt as a homestead, and occupying the 
same as such, may lease such portion as is 
not necessary for residence purposes, and the 
whole tract will retain its homestead char- 
acter and continue to be exempt.” A case 
often cited in support of this proposition is 
that of Phelps v. Rooney, cited in note. 
This was a case in which defendant owned a 
building in the city of Milwaukee, four stories 
high, leasing the basement and first floor to 
be used as a store, living in the upper stories 
with his family. It was heldthat the whole 
building was exempt. In support of its con- 
clusion, the court says: ‘‘The word home- 
stead means the land, not exceeding the pre- 
scribed amount, upon which the dwelling 
house, residence, habitation or abode of the 
owner and his family are situated, without 
regard to the precise style or manner of 
building thereon, and is restricted only by 
the amount of land mentioned in the act, and 
not by the value or use thereof, if used as a 
dwelling house. The question whether 4 
building is a dwelling house or homestead 
does not depend on the fact of its situation, 
external appearance or internal arrangement, 
or that it would be vastly more valuable as 
place of business than as a residence, but on 
the fact that it is really and truly occupied 
as a dwelling house for the owner and his 
family. Nor does the owner forfeit the bene- 
fit of his exemption by devoting some, even 
of the most valuable portion of the building, 
to some other use than a mere residence of 
his family.’’ Chief Justice Dixon filed 8 
dissenting opinion in this case, taking the 
position that the land might be divided on 
horizontal as well as perpendicular lines. 
The doctrine asserted in the majority opit- 


2 Phelps v. Rooney, 9 Wis. 70; Palmer v. Hawes, 8 
Wis. 477; Harriman v. Ins. Co., 49 Wis. 72; Merchants’ 
National Bank v. Kopplin, 42 Pac. Rep. 263; DeFord 
v. Painter, 41 Pac. Rep. 96; Dennicker v. Gillespie, 
82 S. W. Rep. 1084; Corey v. Schuster, 62 N. W. Rep. 
470; Teague v. Lindsay, 17 South. Rep. 537; Tenney ¥- 
Wessel, 26S. W. Rep. 436; Maroney Hardware Co. ¥- 
Coneelee, 25S. W. Rep. 37; Ford v. Forsgard, 278. 
W. Rep. 57; Heathman v. Holmes, 29 Pac. Rep. 404; 
Earl v. Earl, 60 Mich. 30; Pardo v. Bittorf, 48 Micb. 
275; Winland v. Holcomb, 26 Minn. 286. 
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ion in this case has been repeatedly af- 
firmed by the same court, and the case has 
been frequently cited as the leading case by 
other courts passing upon the same or 
kindred questions. The only court, so far 
as we are aware, which has held differently, 
is the Supreme Court of Iowa, which in an 
early case laid down the rule that the exemp- 
tion only applies to such portion of the prem- 
ises as is actually used for residing purposes.® 
This doctrine has never been followed by 
other courts, and the same court shows a dis- 
position in latter cases to relax the rule. Re- 
garding the case last referred to, an eminent 
writer says: ‘‘It is opposed to so many ad- 
verse adjudications, in other parts of the 
Union, that its force as authority must be 
confined to the State where made.’’* We be- 
lieve, then, that the rule laid down in Phelps 
v. Rooney is now the established one, and for 
the purposes of this article may be accepted 
as such, in the absence of different statutory 
provisions. Again, exemption statutes are 
to be liberally construed in conformity to 
their spirit and purpose.® This cardinal 
principle must always be kept in mind, if we 
would answer correctly any of the various 
questions of construction, constantly arising 
under the provisions of those statutes. Any 
construction which does violence to the spirit 
and purpose of the law will be rejected if it 
can be done without violence to its positive 
provisions. ‘To solve the question before us 
we must keep constantly in mind the intent 
of the legislature in the passage of these laws, 

and the spirit and purpose with which they 

were enacted. The general and popular idea 
of homestead exemption laws is that they 

were intended simply to secure a home for 

the debtor and his family. An inspection, 

however, of the homestead exemption laws of 

the various States shows clearly that this is 

not their only purpose. If this were all, they 

would cover only just what is sufficient for 

residence purposes; and yet, in States where 

the homestead is limited by area alone, the 

tract exempted varies, with one or two ex- 

ceptions, from forty to one hundred and sixty 

acresin the country, and from one-fourth of an 


5 Rhodes y. McCormack, 4 Lowa, 368. 

‘ Freeman on Executions, par. 244. 

° Connaughton vy. Sands, 32 Wis. 387; Comstock y. 
Bechtel, 63 Wis. 662; Ready v. Sommer, 37 Wis. 265; 
Maxwell v. Reed, 7 Wis. 582; Montague vy. Richard- 


acre to an acre in town. Now, one hundred 
and sixty, or even forty acres, is more than 
any one needs for residence purposes alone, 
and very few, especially of the class claiming 
the benefit of exemption laws, need a residence 
covering an acre or even a quarter of an acre 
in town. Hence, we conclude that in the 
passage of the homestead laws of the various 
States, especially where the homestead is lim- 
ited by area, it was the intent of the various 
legislatures to do more than simply to protect 
a residence for the debtor; that it has in 
every instance covered more ground than is 
necessary for the dwelling house and its cur- 
tillage, and the additional portion has been 
protected equally with that occupied by the 
dwelling house, and that the protection of ithe 
residence is only one of the purposes for 
which such laws have been passed. What 
such purposes are, must be determined by 
the other uses which can be made of the land. 
The legislature which exempted one hundred 
and sixty acres in the country must be pre- 
sumed to have taken account of the fact that 
only a portion of this area would or could be 
used for a dwelling house. It must be pre- 
sumed to have taken into account the addi- 
tional uses to which the remainder could be 
put,and to have intended that such uses 
should be protected with the dwelling house. 
When, without restriction, it exempted one- 
fourth of an acre in town, it must be pre- 
sumed to have considered the fact, that the 
debtor might, and probably would not find it 
necessary to use this entire area for residence 
purposes, and that it might be used for other 
purposes also, and to have intended to pro- 
tect those additional uses. In other words, 
the legislature must be presumed to have in- 
tended all the natural and necessary benefit 
growing directly out of the laws it has enacted. 
In the case of the country homestead, it must 
be presumed to have foreseen that the greater 
part might and probably would be used for 
raising crops or for grazing purposes, and to 
have intended to protect such uses. In the 
case of the lot in the city, it must be pre- 
sumed to have taken into account, where no 
limitation of value has been fixed, the pos- 
sibility of the erection of a large business 
block, asin the case of Phelps v. Rooney, 
and to have intended the protection of such 
use. In the States where limitations of value 





son, 24 Conn. 338. 


have been fixed, the same presumptions 
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would apply, although it might not be pos- 
sible to take so great advantage of them. 
The law protects any interest the debtor has 
in the land, and a leasehold interest is pro- 


very clear that the legislature, by these reser- 
vations, intended a real, substantial benefit; 
that by fair construction, the grants in the 
statute include not only the subject itself, but 





tected equally with the fee.© The interest of 
the landlord extends to any interest not con- 
veyed by the lease and includes the right to 
receive rent. This rightis clearly entitled to 
protection as an interest in the realty. To 
say, however, that the law protects from ex- | necessary to its beneficial enjoyment. Con- 
ecution the right to receive the rent of the | tinuing the discussion, the court says: ‘‘The 
homestead, but does not protect the rent | exemption from sale of the homestead itself 
itself, is to say that it has granted a privilege, | was to enable the owner to support himself 
but withholds its protection from all the ben- | and family, and this object would be defeated 
eficial results of the privilege. In other | if the creditors were permitted to seize and 
words, that it has given the debtor a priv- | sell the growing crops.’’ We are unable to 
ilege which it has made of no possible benefit | find any authorities which deny the proposi- 
to him, which is certainly contrary to the | tion that crops growing on an exempt home- 
principle that exemption laws are to be lib- | stead are also exempt, and the doctrine is 
erally construed in favor of the debtor, in | generally conceded. The Supreme Court of 
conformity to the beneficient purposes of their | Georgia has gone so far as to hold that such 
enactment. In the view we take of this ques- | crops are exempt even after severance.” 
tion we think we are amply sustained by the | This is, we think, extending the doctrine un- 
authorities. Says the Supreme Court of | reasonably, and we are unable to find that 
Wisconsin in the case of Johnson v. Harrison:’ | other courts have so held. Applying the 
: ‘*It is the policy of the law of this State to | same course of reasoning, we reach the con- 
exempt a homestead and its proceeds from | clusion, on practically the same ground, that 
the mere personal debts of the owner.’’ rents accruing from the lease of exempt home- 

The Supreme Court of Oklahoma, inthe case | stead are also exempt, always assuming that 
of De Ford v. Painter, says:§ ‘‘The provision | the renting is such as not to impair the home- 
for the exemption of one hundred and sixty | stead character of the premises. We find but 
acres of land, is a provision intended not only | one case which meets the question squarely.” 
as a bare homestead, but as a homestead ac- | The facts in this case were as follows: The 
companied by a method of income and means | debtor was absent from the homestead for 
of support for the debtor and his family.’’ | over a year for the purpose of educating her 
In the language of the Supreme Court of Illi- | daughter. She leased the premises to 4 tet- 
nois in Stevens v. Hollingsworth:’ ‘The in- | ant, who occupied the same during her ab- 
tent of the exemption laws was not to save a | sence. It was held that the money due her 
mere shelter for’ the debtor, but to give him | for rent was exempt from execution. The 
the whole enjoyment of the lot exempted, | opinion is by Judge Rothrovk, and in sup- 
whether in the way of cultivating it, or by | port of his conclusion, he uses the following 
the erection of buildings upon it, either for | language: ‘‘To answer the question certi- 
carrying on his own business, or deriving in- | fied, we must ascertain the letter and spirit of 
come in the way of rent.’’ Says Chief Jus- | our statute exempting homesteads. It iscet- 
tice Hemphill in Cobbs v. Coleman: ‘‘It is | tainly the spirit and purpose of the statute t0 
exempt not only the homestead, but the use 
thereof, for without the use the exemption 
would be valueless. It is not simply 454 
place of shelter—a place in which to live- 
that homesteads are exempt, but also as4 
means of making a living. The use is ul 


11 69 Tex. 205. 


everything absolutely essential to its beneficial 
enjoyment.’’ Upon this ground the Supreme 
Court of Texas, in the case of Alexander y, 
Holt," hold that crops of corn and cotton 
growing on the homestead are exempt as 
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6 Chopin v. Bunte, 75 Wis. 365; Silvey v. Emerson 
60 N. W. Rep. 23; Maatav. Kippola, 60 N. W. Rep. 
800; Kaiser v. Haas, 27 Minn. 406; Deere v. Chapman, 
25 Ill. 612; Conklin y. Foster, 57 Ill. 107; Pelan v. De 
Bevard, 13 Iowa, 53; Hogan y. Manners, 23 Kan. 551; 
Johnson v. Richardson, 838 Miss. 462; Wilder v. 
Haghey, 21 Minn. 101. 

7 41 Wis. 381. 
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NW 8 30 L. R. A. 727. 12 Cox vy. Cook, 46 Ga. 301; Wade v. Weslow, 62 G& 
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13 Morgan vy. Rountree (Iowa), 55 N. W. Rep. 6. 
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questionably exempt, so long as the home- 
stead character is maintained. We think it 
is in harmony with the spirit and purpose of 
the statute to hold that the head of a family 
bolding a homestead has a right to hold as 
exempt not only the homestead and its use, 
but also crops or money he derives from its 
use while the property continues to be his 
homestead.’’ It appears to us that the case 
last cited contains a clear statement of the 
rule and the reasons therefor; that the same 
isin harmony with the cases decided, and 
with the spirit and purpose of homestead ex- 
emption laws. We have little doubt that the 
doctrine of this case will be held to be the law 
on the subject in the absence of contrary 
statutory provisions. J. H. Borrum. 








ASSIGNMENT — ACTION FOR PERSONAL INJU- 
RIES—CHAMPERTY AND MAINTENANCE. 


NORTH CHICAGO ST. RY. CO. v. ACKLEY. 


Supreme Court of Illinois, December 22, 1897. 


1. A right of action for personal injuries is not as- 
signable. 

2. A contract with an attorney, by which the con- 
trol of the party in interest over litigation carried on 
in his name is attempted to be given over to the at- 
torney, so that the interested party cannot settle the 
case without the co-operation of the attorney, is 
void. 


PuiLiips, C. J. (after stating the facts): 
Where the defendant to a bill in chancery has 
been defaulted, and a decree pro confesso entered, 
that decree concludes the party only as to the 
averments of the bill, and the sufficiency of the 
bill itself and the averments contained in it may 
be attacked as not justifying the decree. Gault v. 
Hoagland, 25 Il]. 266. The material inquiry, there- 
fore,is: First, whether a right of action for per- 
sonal injuries is assignable; and, second, whether 
acontract by which the control of the party in 
interest over litigation carriad on in his name or 
in his behalf is prevented is void. By the com- 
mon law, actions arising out of torts did not in 
general survive. The statute of this State has 
materially changed the rule with reference to ac- 
tions which survive; and it is now the general 
rule in this country that causes of action arising 
from torts to property, real or personal, or in- 
juries to the decedent’s estate, by which its value 
is diminished, survive and go to the executor, 
and are assets in his hands, and such causes of ac- 
tion are assignable. But it is usually held that 
torts to the person or character, when the injury 
or damage is confined to the body or feelings, or 
which produce direct injury and damage both 
mentally and to the person, are, so long as they 
are executory, not assignable. The controversy 



























































here is whether an action for personal injuries is 
assignable. Appellee contends it is. : 
Numerous authorities are referred to by coun- 
sel for appellee, which lay down the rule that, in 
many cases of torts to property, causes of action 
may be assigned, and of those cases we cite: 
Jackson v. Daggett, 24 Hun, 204. An action 
against a sheriff for failure to return an execution 
was assignable. Dininny v. Fay, 38 Barb. 18, was 
an action against a sheriff for neglecting to arrest 
a debtor upon an execution against his person and 
this cause of action was held assignable. Grant 
v. Ludlow’s Admr.,8 Ohio St. 51, was a bill of 
review to set aside a decree based on a commer- . 
cial transaction. The case was relative to a mort- 
gage, and the point made was that the transaction 
was in the nature of a tort, and not transferable 
to executors or administrators, and died with the 
person. The court held that it survived; that the 
mortgage was assignable. Robinson v. Weeks, 6 
How. Prac. 161, was an action for taking and 
converting personal property brought by as- 
signee, and it was held that the assignment was 
good. Hall v. Railroad Co.,1 Disn. 58, was a 
case that decides that, under the Ohio Code, an 
assignee of a claim for damages resulting from 
injuries to personal or real estate may bring an 
action in his own name. Moore v. Massini, 32 
Cal. 590, was a case where it was held that a 
claim for damages caused by a trespass on land is 
assignable. Weire v. City of Davenport, 11 Iowa, 
49, was a case wherein it was held that a damage 
to realty is assignable. Bank v. McLoon, 73 Me. 
499. This case held good an assignment, by an 
heir of the owner of aship destroyed by the Ala- 
bama, of his claim against the United States for 
such destruction. Fried v. Railroad Co., 25 How. 
Prac. 285, holds that the right of action for care- 
lessly and negligently setting fire to, and burning 
up, grass, fences, and hay upon a farm, is assign- 
able. Vimont v. Railway Co., 64 Iowa, 513, 17 
N. W. Rep. 31, and 21 N. W. Rep. 9. was a case 
in which there was an assignment of the right of 
action for personal injuries to a resident of lowa, 
by a non-resident; and the question arose as to 
the validity of the assignment, in a motion to 
transfer the case to the United States court;, and 
the court held such assignment was good, on the 
strength of Gray v. McCallister, 50 Iowa, 497. 
Zogbaum v. Parker, 66 Barb. 341, was a case of 
false imprisonment, where there was an agree- 
ment to secure services by the security of a ver- 
dict by assignment, and it was held good. This 
is under the New York Code, under which 
champerty and maintenance do not exist. Brady 
v. Whitney, 24 Mich. 154, was an action in trover, 
brought by a purchaser of a melodeon after the 
conversion, and the question was whether this 
sale constituted an assignment of the right to sue. 
The court held tbat a right of action in trover is 
assignable. Grant v. Smith, 26 Mich. 201, wasa 
case holding that an action in trover for convert- 
ing timber is assignable. Finn v. Corbitt, 36 
Mich. 318, was a case holding that a right of ac- 
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tion for trespass to property is assignable. Final 
v. Backus, 118 Mich. 218, was a casein which the 
court holds that aright of action for conversion 
of logs is assignable. Brackett v. Griswold, 103 
N. Y. 425,9N. E. Rep. 438. In this case the 
question involved was whether a false annual re- 
port by a trustee, affecting a creditor, and giving 
him an action under the statute, digd with the 
creditor; and it was held that it did. This ques- 
tion was joined with a charge of conspiracy to 
cheat and defraud, and it was held this affected a 
property right, and survived. Stewart v. Rail- 
way Co., 62 Tex. 246, was a case in which it was 
held that an unliquidated claim for personal in- 
jury cannot be assigned by the party injured in 
Texas. The court approves Railroad Co. v. Free- 
man, 57 Tex. 156, and holds, as there was no sur- 
vival, there could be no assignment of the action 
for personal injuries. Railroad Co. v. Freeman, 
57 Tex. 156. The question involvod in this case 
was whether a claim against a railroad company 
for killing and injuring live stock could be as- 
signed in equity, so as to enable the assignee to 
bring suit in his own name. The court held that 
personal torts are not assignable, but that claims 
growing out of and adhering to property may be 
assigned. Chouteau vy. Boughton, 100 Mo. 406, 
13 S. W. Rep. 877. The question involved in this 
case was whether a right of action for trespass 
to realty was assignable, and the court held 
that it was, and followed the case of Snyder v. 
Railway Co., 86 Mo. 613. This latter case was an 
action brought against the railroad company for 
killing a hog, which had strayed through a de- 
fective fence; and it was held that such a right of 
action might be assigned, as it would survive the 
death of the owner under the code. 

All these cases—and many others might be 
cited—sustain the principle that causes of faction 
for injuries to property, real or personal, by which 
an estate is diminished, are generally assignable. 
On grounds of public policy, the sale or assign- 
ment of actions for injuries to the person are void. 
The law will not consider the injuries of a citizen 
whereby he is injured in his person to be, as a 
cause of action, a commodity of sale. On other 
grounds, assignability is not legal. In this dis- 
cussion of the question of assignability of causes 
of actions for torts, courts have usually based the 
decision on the theory that, where no cause of ac- 
tion survived, it was assignable. Is that the sole 
test? Bisp. Eq. pp. 218, 219, state: ‘So, too, 
equity will not recognize assignments of certain 
species of property which it would be against the 
policy of the law to allow the owners to part with. 
These are pensions given as rewards for extraord- 
inary services, pay or half-pay in the army, the 
salaries of judges, * * * and other revenues 
and emoluments of a kindred character, which 
reasons of State require should remain always for 
the benefit of the person to whom they were orig- 
inally given.”’ Yet in all those cases any balance 
unpaid atthe time of death would survive to the 
present representative, but the right of assign- 









ment is precluded on principles of public policy, 
Pomeroy, in his work on Equity Jurisprudence, 
says (section 1275): ‘*It becomes important, then, 


-in fixing the scope of the equity jurisprudence, to 


determine what things in action may thus be le- 
gally assigned. The following criterion is univers- 
ally adopted: All things in action which survive 
and pass to the personal representatives of a de- 
cedent creditor as assets, or continue as lia- 
bilities against the representative of a de- 
cedent debtor, are, in general, thus assignable. 
All which do not thus survive, but which die with 
the person of the creditor or of the debtor, are 
not assignable. The first of these clauses, accord- 
ing to the doctrine prevailing throughout the 
United States. includes all claims arising from 
contract, express or implied, with certain well- 
defined exceptions, and those arising from torts to 
real or personal property, and from frauds, deceits, 
and other wrongs, whereby an estate, real or per- 
sonal is injured, diminished, or damaged. The 
second class embraces all torts to the person or 
character where the injury and damage are con- 
fined to the body and the feelings; and also those 
contracts, often implied the breach of which pro- 
duces only direct injury and damage, bodily or 
mental, to the person, such as promises to marry, 
injuries done by the want of skill of a medical 
practitioner, contrary to his implied undertaking, 
and the like; and also those contracts, so long as 
they are executory, which stipulate solely for the 
special personal services, skill or knowledge of a 
contracting party.”’ Here is a distinction clearly 
drawn between injuries to property and injuries 
to the person. This distinction rests on a sound 
principle. Ifa person receives injaries to his per- 
son through any negligence of another, they are by 
our statute (section 123 of chapter 3), made to sur- 
vive. By chapter 70, where death results from such 
injuries caused by such negligence of another, the 
action shall survive, but is brought for the exclu- 
sive benefit of the widow and the next of kin. The 
administrator cannot recover damages for the es- 
tate, and at the same time recover for the exclu- 
sive benefit of the widow. Statutes like chapter 
70 are in force in most of the States. May a per- 
son injured assign the cause of action immediately 
after his injury, and then, in case of his death 
from that injury, legally make that assignment 
bar a recovery by the administrator for the exclu- 
sive benefit of the widow and next of kin? The 
purpose of chapter 70 was not for the benefit ofa 
deceased person, but for that of the widow and 
next of kin. If an assignment on the basis of the 
survivor of the action was the sole test, then, in 
the case mentioned, the assignment would be 
valid. But the very purpose of the survivor, as 
created by the statute,-is for the benefit of the 
widow and next of kin, which the law would not 
permit to be defeated. Whether the action be 
for assault and battery or injuries caused by the 
negligence of another, still the same rule obtains 
and is included by the term ‘actions for injuries 
to the person;*’ and, as a possible result of such 











def 
ste 
bow 
sur 
for 
pas 
by 
tial 
abl 
sig’ 
ito1 
T 
are 
ity. 
tha 
ries 
fore 
for: 
wer 
trar 
caus 
not 
* * 
rela 
sign 
trad 
assi; 
ter a 
of st 
lowi 
the 
And. 
erty 
eral] 
bank 
cepti 
cuss¢ 
sona 
in H 
appli 
assig 
adult 
sent | 
the } 
equit 
comp 
utatic 
Ther 
the a: 
invali 
tenan 
garde 
enab] 
This | 
not tk 
powe: 
to har 
to pu 
prose 
here 
such 7 
of bus 
of the 








2n, 


ive 
le- 
ia- 
le- 
le. 
ith 
are 
rd- 
the 
om 
sl 1- 
3 to 
its, 
er- 
[he 
| or 
on- 
ose 
TO- 
ror 
TY; 
ical 
ng, 
r as 
the 
of a 
rly 
ries 
und 
yer- 
e by 
sur 
uch 
the 
slu- 
The 
| C8- 
clu- 
pter 
per- 
tely 
path 
nent 
clu- 
The 
ofa 
and 
the 
n, in 
1 be 
r, as 
the 
not 
1 be 
- the 
rains 
1ries 
such 











Vou. 46 


CENTRAL LAW JOURNAL. 





201 








an assignment, the purpose of the law might be 
defeated. Courts have, without any exception, 
steadily held that an action for injuries to the 
body was not assignable. These actions did not 
survive at common law, and statutes providing 
for such survival have had their birth since the 
passage of Lord Campbell’s Act, in 1846, which, 
by chapter 70 of our Revised Statutes, is substan- 
tially adopted. If such actions are held assign- 
able, on the sole ground of survivor, these or as- 
signees in bankruptcy or under the benefit of cred- 
itors would take the cause of action. 

This principle, that actions for personal injuries 
are not assignable, is well sustained by author- 
ity. In Rice v. Stone, 1 Allen, 566, it was held 
that an assignment of a claim for personal inju- 
ries is void, although made after verdict, but be- 
fore judgment, in an action to recover damages 
for such injury. The court says: ‘Such claims 
were not assignable at common law. On the con- 
trary, a possibility, right of entry, thing of action, 
cause of suit, or title for condition broken, could 
not be granted or assigned over at common law. 
* * * But this ancient doctrine has been greatly 
relaxed. Commercial paper was first made as- 
signable to meet the necessities of commerce and 
trade. Courts of equity also interfered to protect 
assignments of various choses in action; and, af- 
tera while, courts of law recognized the validity 
of such assignments, and protected them, by al- 
lowing the assignee to use the name of 
the assignor for enforcing the claim assigned. 
And, at the present day, claims for prop- 
erty and for torts done to property are gen- 
erally to be regarded as assignable, especially in 
bankruptey and insolvency. There may be ex- 
ceptions to this doctrine, but they need not be dis- 
cussed here. But, in respect to all claims for per- 
sonal injuries, the questions put by Lord Abinger, 
in Howard yv. Crowther, 8 Mees. & W. 603, are 
applicable: ‘Has it ever been contended that the 
assignees of a bankrupt can recover for his wife’s 
adultery, or for an assault? How can they repre- 
sent his aggravated feelings?’ And we may add 
the broader inquiry: Has any court of law or 
equity ever sanctioned a claim by an assignee to 
compensation for wounded feelings, injured rep- 
utation, or bodily pain, suffered by an assignor? 
There were two principal reasons assigned why 
the assignments above mentioned were held to be 
invalidat common law. One was to avoid main- 
tenance. In early times, maintenance was re- 
garded as an evil, principally because it would 
enable the rich and powerful to oppress the poor. 
This reason has in modern times lost much, but 
not the whole of its force. It would still be in the 
power of litigous persons, whether rich or poor, 
to harass and annoy others if they were allowed 
opurchase claims for pain and sufferings, and 
prosecute them in courts as assignees. And as 
here are no counterbalancing reasons in favor of 
such purchases, growing out of the convenience 
of business, there is no good ground fora change 
of the law in respect to such claims. The other 








reason is a principle of law applicable to all as- 
signments, that they are void unless the assignor 
has either actually or potentially the thing 
which he attempts to assign. A man can- 
not grant or charge that which he has not. 
* * * Most of the cases in which the 
right to assign this class of claims has been dis- 
cussed have been assignments, under the statutes 
of bankruptcy or insolvency. Much of the dis- 
cussion has therefore related to the construction 
of these statutes, but the nature of the claims has 
also been regarded as an objection to their being 
assignable. In some cases the question has been 
discussed without reference to such statutes. In 
Prosser v. Edmonds, 1 Younge & C. Exch. 481, it 
was said that a bare right to file a bill in equity 
for fraud was not assignable. Lord Chief Baron 
Lyndhurst remarked that courts of equity had re- 
laxed the ancient rule as to the assignment of 
choses in action. ‘but only in the case where 
something more than a mere right to litigate has 
been assigned.’ This constitutes a very important 
limitation.’ This case was followed in Linton v. 
Hurley, 104 Mass. 353; in Coughlin v. Railroad 
Co., 71 N. Y. 446, where one having a claim 
against a railroad company fer personal injuries 
accepted an offer from certain attorneys to take 
the claim for collection, and divided the recovery. 
Afterwards the railroad company, with notice 
of the attorneys’ interest in the cause of action, 
settled with the claimant, and secured a re- 
lease. In holding that the release was a bar 
to the action for negligence, and that the at- 
torneys could not demand that the action proceed 
so that they might have the benefit of their agree- 
ment (which we sha!] notice hereafter), the court 
say, citing the preceding cases: ‘‘So, if the cause 
of action before judgment be in its nature assign - 
able, the owner of it may assign, and, by agree- 
ment, create legal and equitable interests therein ; 
and such agreements may now be made with his | 
attorneys, as well as with other persons; and 
when such interests have been created, and notice 
given of them, they must be respected. But * * * 
when the cause of action is like this, such as by 
its nature is not assignable, the party owning it 
cannot, by any agreement, give his attorney or 
other person any interest therein’’—citing People 
v. Tioga Common Pleas, 19 Wend. 73, and Pulver 
v. Harris, 62 Barb. 500,52 N. Y. 73. To the same 
effect is Railroad Co. v. Maher, 91 Ill. 314. The 
only exception to this rule is the case of Vimont 
v. Railroad Co., 69 Iowa, 296, 22 N. W. Rep. 906, 
and 28 N. W. Rep. 612, which has been followed 
by other cases inthat State. We do not think the 
reasoning on which these decisions are based is 
sound, and we decline to follow them. 

The second proposition to be determined is: 
Is a contract by which the person in whose name 
the action is brought, and to whom it belongs, re- 
stricted from compromising or settling such claim 
because of a contract to that effect? In other 
words, is such a contract valid and binding? The 
law does not discourage settlements in cases for 
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personal injuries. When a cause of action exists, 
its nature and amount are always involved in un- 
certainty, and a defendant has a right to buy his 
peace. The plaintiff has a right to compromise 
and avoid this anxiety, resulting from a cause 
pending to which he is a party. Any contract 
whereby a clientis prevented from settling or dis- 
continuing his suit is void, as such agreement 
would foster and encourage litigation. Lewis v. 
Lewis, 15 Ohio, 715; Ellwood v. Wilson, 21 Iowa, 
523; Foster v. Jack, 4 Watts, 334; Boardman v. 
Thompson, 25 Iowa, 487; Greenh. Pub. Pol. 474. 

We will not extend this opinion by a discussion 
of other questions raised. The decree of the su- 
perior court of Cook county, and the judgment of 
the appellate court of the first district, are each 
reversed, and the cause is remanded, with direc- 
tions to dismiss the bill. Reversed and remanded, 
with directions. 


Nore.—The decision of the supreme court in the prin- 
cipal case, it will be observed, reverses the trial court 
and also the appellate court. This in itself shows that 
the question involved is a close one. An examination 
of the strong dissenting opinion of Craig, J., concurred 
in by Magruder, J., willleave the student somewhat 
perplexed and doubtful of what is the correct conclu- 
sion. Judge Craig makes a plausible argumentin be- 
half of the proposition, antagonistic to the conclusion 
of the court, that a right of action for personal inju- 
ries is assignable. He contends that the rule, as es- 
tablished by the authorities, is that all causes of ac- 
tion which under the law' survive are assignable, and 
that therefore the test by which to determine whether 
things in action are assignable is to ascertain whether 
the claim or demand survives upon the death of the 
party or dies with him. The following cases are 
cited to that point: North v. Turner, 9 Serg. & R. 
244; Bunker v. Green, 48 Ill. 248; Tryson v. Me- 
Gumeas, 25 Wis. 656; Jordan v. Gillen, 44 N. H. 244. 
Under those authorities Judge Craig claims that a 
right of action for personal injuries is assignable. An 
Illinois case is cited by the dissenting judge as ex- 
actly in point. Hawk v. Ament, 28 Ill. App. 392. 
Attention is called to Vimont v. Ry. Co., 22 N. W. 
Rep. 906, as sustaining the contention of the dissent- 
ing judges. Inthat case the Supreme Court of Iowa 
held that a cause of action for a personal injury was 
assignable, and the assignee might maintain an action 
in hisown name. Itisthere said: ‘It may be con- 
ceded for the purpose of this case that a claim for 
damages arising out of a personal tort, and having its 
origin where the common law is in force, is not as- 
signable before being reduced to judgment. The 
ground upon which it is held that such claim is not 
assignable is that it is a mere personal claim in favor 
of the injured party, and that it does not become a 
part of his estate, or descend to his representatives, 
but terminates at his death; and consequently it has 
no value which can be so estimated as to form a con- 
sideration for a sale, and there is in it no element of 
property to make it the subject of a grant or assign- 
ment. See Rice v. Stone, 1 Allen, 566; People v. Tioga 
Common Pleas, 19 Wend. 73. The contract of assign- 
ment of such claims between parties otherwise com- 
petent to contract is void at common law, then; not 
because of any incapacity of the parties to enter into 
the contract, but because the claim itself is not the 
subject of contract. Under the statutes of Iowa, how- 
ever, such claims are given a character entirely differ- 















ent from that sustained by them when arising un. 
der the common law. They are not merely per. 
sonal claims in favor of the parties sustaining the in. 
juries, and they do not terminate with their death, 
but become a part of their estate, and descend to their 
representatives, and actions thereon may be main- 
tained by the representatives.”’ See, also, Vimont y, 
Railway Co. (Iowa), 21 N. W. Rep. 9. In Final y, 
Backus, 18 Mich. 218, where ‘trover was brought to 
recover for logs which the defendant had obtained by 
trespass, the court, in deciding the case, said: “The 
position is that the right of action for a tort is not the 
subject of assignment; and this we understand to be 
the general rule. (Citing authorities.) But this rule 
applies only to those torts which are merely personal, 
and, which, on the death of the person wronged, die 
with him; while torts for taking and converting per- 
sonal property, or for an injury to one’s estate, and 
generally all such rights of action for tort as would 
survive to the personal representatives, may, it seems, 
be assigned, so as to pass an interest to the assignee 
which he can enforce by suit at law. (Citing North 
v. Turner, 9 Serg. & R. 244; Butler v. Railroad Co., 2 
Barb. 110, and Purple v. Railroad Co., 4 Duer, 79.”) 
‘“‘We have been referred,” says the dissenting judge, 
‘“‘to numerous cases which counsel for the railroad 
company claim hold a different view—that a right of 
action for personal injuries is not assignable. The 
first case cited is Railroad Co. v. Maher, 91 Ill, 34, 
In that case one Hugh Maher owned certain property 
on the Chicago river, and, while so owning the prop- 
erty, the railroad company erected a pier in the river 
opposite his property, upon which a bridge was con- 
structed. Some time after the erection of the pier, 
Maher sold the property to his wife, and after!she ob- 
tained title, she sued to recover damages caused by 
the erection of the pier. It was held that, as Maher 
owned the land when the pier was erected which 
caused the alleged damage, the right of action was in 
him, and the right to sue for damages was not trans 
ferred to his wife by the subsequent conveyance to, 
her. Expression may be found in the opinion in that 
case which might seem to sustain the view of the ap- 
pellant, but the decision in that case has no_ bearing 
on the question involved in this. The theory of that 
case is that the owner, at the time of the damage, is 
entitled to recover, not only for the present, butall 
future damages; and a recovery by the owner is a bar 
to any future action. Norton v. Tuttle, 60 Ill. 18, 
has also been cited. In that case it was held that the 
bare right to file a bill in equity, growing out of the 
perpetration of a fraud on a party, is not assignable. 
Prosser v. Edmonds, 1 Younge & C. Exch. 481, and 
Loan Co. v. Speyer, 138 Ill. 145, 27 N. E. Rep. 931, lay 
down the same doctrine. Rice v. Stone, 1 Allen, 566, 
has also been cited, and is much relied upon. In that 
case the Supreme Court of Massachusetts did hold 
that at common law a claim for injuries to the perso 
is not assignable. Coughlin v. Railroad Co., 71 N.Y. 
444, has also been cited; but in New York, at the time 
the case was decided, a right of action to recover da 
ages for personal injuries did not survive. A few 
other cases have been cited, but it will not be necet 
sary to refer to them here. It may be conceded that 
there are cases, as Rice v. Stone, supra, and People ¥. 
Tioga Common Pleas, supra, which held that a cause 
of action for personal injuries is not assignable; but 
we regard the decided weight of authority the other 
way. Ifthe cause of action in the case under ol 
sideration was merely personal—one which could not 
survive the party injured, but would die with hia, 
we would have no hesitation in holding, as wa dont 
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in Rice v. Stone and People v. Tioga Common Pleas, 
supra, that the cause of action could not be assigned 
toathird party. Butsuch is not the case. Under 
our statute, as has been seen, an action to recover 
damages for personal injuries survives; and, being 
possessed of that important element, no reason is 
perceived why an action of that character may not be 
assigned in the same way and with like effect as an ac- 
tion of debt, composed of various items, or as an ac- 
tion to recover damages for breach of contract. We 
do not wish to be understood as holding, as was done 
in Iowa, that an assignee of a cause of action for per- 
sonal injuries, or any other tort, may maintain an ac- 
tionin his own name; but we hold that the cause of 
action may be transferred by assignment, so that the 
assignee may be the equitable owner of the cause of 
action, with power to prosecute the final judgment in 
the name of the assignor, and collect and receipt for 
the judgment when rendered.” Though there is 
something to be said on both sides of the question in- 
volved in the case, the view of the dissenting judges 
seems to be supported by the weight of authority. 








BOOK REVIEWS. 


FETTER ON CARRIERS OF PASSENGERS. 

The author truthfully says in his preface that “the 
law pertaining to carriers of passengers has grown 
with the growth of the carrying business.” It has in 
reality had its principal development since the close 
of the civil war, and though the principles that gov- 
ern the subject, are of common law origin, the courts 
have been compelled to solve new and interesting 
questions and apply old principles to new conditions 
arising from the modern development of the subject. 
This treatise which appears to be practical and phi- 
losophical, undertakes to set forth the living law on 
this subject. It is prepared in an orderly and sys- 
tematic manner. It states the law and discusses the 
authorities in a clear and satisfactory manner and the 
citation of authorities is comprehensive and exhaust- 
ive. The work is one of the Hornbook series and ap- 
pears to be more complete and less of a mere text 
book, than many of that series. It treats in succes- 
sive chapters of the general principles governing car- 
rier’s liability, the duty of care as to means of trans- 
portation, in receiving and discharging passengers 
and during transportation, duty to guard against acts 
of third persons, proximate causes, contributory neg- 
ligence, negligence of third persons and imputed neg- 
ligence, who are common carriers, who are passen- 
gers, duty to gratuitous passengers, and persons not 
passengers, duty as to accommodations, fares, tick- 
ets, liability for servants’ acts, connecting carriers, re- 
ceivers and mortgage trustees as carriers, carriers by 
water, forms of actions, parties, pleading, evidence, 
practice, compensatory damage, exemplary damages, 
excessive and inadequate damages, baggage. The 
work is in two volumes has a good index and is pub- 
lished by West Publishing Co., St. Paul. 

SCHOULER ON BAILMENTS. 

Little need be said beyond calling the attention of 
the profession to this third edition of a well known 
text book. The work was first published in 1880 and 
at once took a high place in legal literature, partly 
because of a dearth of good treatises on the subject 
but largely because of its inherent merit. It may be 
said, indeed, to be the leading text book on the sub- 
ject of bailments. In this edition the author has 
made reference to all thejlatest decisions, English and 
American, and has personally revised the whole vol- 





ume. A chapter on the law of carriers upon the new 
topic of the interstate commerce act has been added. 
The {book discusses in a satisfactory manner the en- 
tire subject of bailments and goes into the authorities 
exhaustively. It is published by Little, Brown & Co., 
Boston. 
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The History of Prostitution, its Extent, Causes and 
Effects Throughout the World. By William W. 
Sanger, M. D. Resident Physician, Blackwell’s 
Island, New York City, Member of the American 
Association for the Advancement of Science; Late 
One of the Physicians to the Marine Hospital 
Quarantine, New York, etc. etc. etc. With numer- 
ous Editorial Notes and and Appendix. New 
York: The Medical Publishing Co., 17 Ann Street. 
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1. ARBITRATION AND AWARD — Waiver by Consent.— 
In the case of a-common law agreement to submit dis- 
puted matters to arbitration, and an award made pur- 
suant thereto, it is competent for the parties, by 
mutual consent, to waive or repudiate the award; and, 
when this has been done, one of the parties cannot 
afterwards set itup, and rely upon it against the other. 
—GEORGE V. NIESS, Minn., 73 N. W. Rep. 644. 

2. ASSIGNMENT—Filing—Copy.—Rev. St. § 1695, which 
provides that in case of a voluntary assignment a full 
and true copy thereof shall be filed, by the officer tak- 
ing the same,in the office ofthe clerk of the circuit 
court, is sufficiently complied with if, instead of a 
copy, an original, drawn in exact duplicate, is filed.— 
WESTERN TWINE CO. V. TEASDALE, Wis., 73 8S. W. Rep. 
568. 

3. ASSIGNMENT FOR CREDITORS—Collateral Attack on 
Appointment of Trustee.—Toe right of plaintiff to sue 
as trustee for creditors cannot be called in question by 
defendant on the ground that the order appointing him 
was fraudulently procured, asthe order of appoint. 


‘ment, having been made in another action, cannot be 


collaterally attacked. — TURNER V. NEW FARMERS’ 
BANK’S TRUSTEE, Ky., 438. W. Rep. 721. 
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4. ASSIGNMENTS FOR CREDITORS — Interpretation.— 
The rules governing the construction of contracts be- 
tween parties apply to the construction of deeds of 
assignment forthe benefit of creditors.—EauU CLAIRE 
GROCER Co. V. HUBBARD, Wis., 73 N. W. Rep. 570. 

5. ATTACHMENT — Death of Defendant.—A bill alleg- 
ing, in substance, the issue and levy of an attachment 
in an action brought to recover alarge indebtedness 
due, the death of the defendant pending the action, 
andthe refusal of his fereign executors to revive it, a 
fund in control of the court, arising from the property 
attached, and a conspiracy onthe part of defendants 
to defraud the orator by removing such fund beyond 
his reach, states sufficient grounds for equitable relief. 
—MONTGOMERY V. MCD&ERMOTT, U.S.C. C.,8. D. (N. 
Y.), 83 Fed. Rep. 576. 

6. ATTORNEY AND CLIENT—<Authority to Compromise 
Suit.—An attorney employed “to bring suit or settle 
by suit or compromise a claim for damages,” and who 
was to receive a fee ‘‘equal to one-half of any amount 
received by suit or compromise,” had no authority to 
make a compromise without the consent and approval 
ofthe client, especially after he had instituted suit.— 
BROWN V. BUNGER, Ky., 43S. W. Rep. 714. 


7. ATTORNEY AND CLIENT — Compensation.—Attor- 
neys who have been retained to conduct litigation, and 
who stand ready to render all needed services therein, 
are not affected, as to their right to compensation, by 
the fact that their client, without notifying them, has 
also consulted other attorneys.—PATE Vv. MAPLES, 
Tenn., 488. W. Rep. 740. 


8. BANKS —Partnership — Liabilities of Members.—It 
is the duty of a partuerin a banking business, to whom 
is left the active management of the business, to act in 
good faith, and with entire honesty, in transacting all 
the business of the bank, and to exercise as high a de- 
gree of care and skill as is generally exercised by busi- 
ness men, in the management of such business; but he 
is not liable for honest errors in judgment, nor for the 
failure to take the utmost precaution possible, in mak- 
ing investments for the bank.—EXCHANGE BANK OF 
LEON V. GARDINER, Iowa, 73 N. W. Rep. 591. 


9. BILLS AND NotTges—Usury as Defense.—Where one 
executes his negotiable note, payable to the order of a 
debtor, and delivers it tohim as an accommodation, 
and thedebtor indorses and deliversthe note to his 
creditor in payment of an usurious note due the cred- 
itor from the debtor, such accommodation note is not 
a renewal of the usurious note; and,in asuit onthe 
accommodation note against the maker, he cannot in- 
terpose, as a defense thereto, the usurious contract 
existing between the creditor and debtor.—PALMER V. 
CARPENTER, Neb., 73 N. W. Rep. 690. 


10. CARRIERS — Negligence.—Where a drover, in 
charge of stock on atrain, istold by the conductor 
that he will have time to punch up the cattle that are 
down, and in the performance of his duties he assumes 
a dangerous position, and is injured by the sudden 
starting of the train, the company is liable, although, 
if he had been watching, he would have seen that the 
train was about to start.—MIssouRI, ETC. RY. CO. OF 
TEXAS V. JAHN, Tex., 438. W. Rep. 575. 

11. CONFLICT OF Laws — Tort.—Plaintiff’s decedent 
was killed in Tennessee, where contributory negli 
gence will not defeat the sction, but goes in mitigation 
of damages only, andthe action for damages for the 
injury was brought in Kentucky, where contributory 
negligence will defeat such an action: Held, that the 
liability for damages is governed by the laws of Ten- 
nessee.—LOUISVILLE & N. R. CO. V. WHITLOW’S ADMR., 
Ky., 43S. W. Rep. 711. 

12. CONSTITUTIONAL Law — Interstate Commerce— 
State Regulations.—A State statute providing that no 
contract or regulation shall exempt any corporation 
carrying persons or property by rail from its liabillty 
as a common carrier (Code Iowa 1873, § 1308) is not void 
asan attempt to regulate interstate commerce, as ap- 
plied to a contract of interstate transportation, whereby 















the carrier attempts to limit its liability for persona) 
injuries resulting from the negligence of its servants 
tothe sum of $500. — CuHicaco, M. & Sr. P. Ry. Co. y, 
Souan, U.S.S.C., 18S. C. Rep. 289. 


13. CONSTITUTIONAL LAW — Tax Sales and Asgegg. 
ments. — One claiming that a State statute is void, be. 
cause it deprives of property without due process of 
law, is limited solely to the inquiry whether, in the 
case presented by himself, the statute has operated to 
deprive him of his property without due process; and 
the court will not consider whether, in a different case, 
the act might so operate. — DEL CASTILLO V. McCon. 
nico, U.S. 8S. C., 188. C. Rep. 229. 

14. CONTRACTS—Breach.—Where the owner of shares 
of stock delivered them toa firm on an agreement that 
the dividends should be collected and credited to him 
on the firm books in a running account, and several 
dividends were collected, which the firm refused to 
credit or account for as agreed, the owner was entitled 
to damages for breach of the agreement. — LITTLBYy, 
STAPLES, Wis., 73 N. W. Rep. 653. 

15. CONTRACT—Building Contract — Construction.—A 
building contract between a corporation and a firm 
provided that the corporation “shall be at liberty to 
make such changes or alterations during the construc- 
tion of the building as they shall consider necessary, 
and the contract shall not be violated by such acts;” 
and also provided that “no alterations shall be made 
in the work shown or described in the drawings and 
specifications except upon a written order of the archi- 
tects:” Held, construing the two provisions together, 
and in the light of the customs of the business, that the 
contract meant that the corporation had the right to 
order changes and alterations, but that such orders 
must be in writing, and the architects were merely des- 
ignated as the agents of the corporation in giving 
such orders. — NORTHERN LIGHT LODGE, NO. 1, I. 0.0. 
F. v. KENNEDY, N. Dak., 73 N. W. Rep. 525. 

16. CONTRACTS — Burden of Proof.—In an action ona 
contract for wages, which, though admitted, defend- 
ant claimed had been superseded by a new contract, 
the burden of establishing such new contract, and the 
performance of the conditions thereof on-the part of 
defendant, was on him; and if a new contract had 
been made, and defendant had preformed on his part, 
plaintiff could not recover; but, if the new contract 
was based on acondition which defendant refused to 
perform, plaintiff might recover on the original con- 
tract.—PITSTICK V. OSTERMAN, Lowa, 73 N. W. Rep. 587. 

17. CONTRACTS — Liquidated Damages — Penalties. — 
Where a lessee agreed to keep the pramises insured in 
a certain sum, and in case he failed so to do, and the 
premises were destroyed by fire, to pay the lessor that 
amount,in an action onthe lease therefor, evidence 
that the premises ware practically worthless at the 
time they were destroyed was admissible, since courts 
will not treat as liquidated damages a sum named 4% 
such when it does not bear such proportion to the 
actual damages that it may reasonably be presumed 
to have been arrived at upon a fair estimation by the 
parties of the compensation to be paid for the pros- 
pective loss.—WILCOX Vv. WALKER, Tex., 43S. W. Rep. 
579. 

18. CONTRACTS—Subscriptions—Delivery and Accept- 
ance. — Though a subscription list for aid in the con- 
struction of a railroad is placed in the hands of the 
committee of the citizens by whom it is signed, with 
authority to deliver it to the payee on performance of 
certain conditions, which are afterwards performed, 
the subscribers will not be liable, where there had beea 
atender of the list to an agent of the payee, and he 
had refused to accept it.— WHITE Vv. CROSBY, Tex., 43 8. 
W. Rep. 532. 

19. CORPORATIONS—Lien on Stock—Waiver.—The lied 
given by Gen. St. 1894, § 2799, to a corporation upon the 
stock of a stockholder for all debts due from him 8 
valid and enforceable against all the world, unless it 
has been waived, surrendered, or lost in some suffi 
cient manner. An assignment or sale of the stock toa 
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—— 
person ignorant of the lien will not discharge it.—DORR | the land, and sold the same, taking a sheriff's deed: 
— y. Live INS. CLEARING Co., Minn., 73 N. W. Rep. 635. Held, that the omission from the record was not suffi- 
my 20. CORPORATIONS—Lien on Stock—Waiver.—Gen. St. cient to render the record inoperative as notice to the 
— 1894, § 2799, provides that the stock of any corporation pote ae — oe forth.—HaRT v. PaTTER- 
SON, Tex. . W. Rep. ° 
organized under chapter 34, tit. 2, of said statutes, , , 
88 e88- shall be deemed personal property, and be transferable 28. DEEDS—Parol Evidence.—Where a deed is uncer- 
id, be- only on the books of such corporation in such form as tain and ambiguous in its terms as to whether it was 
88 of the directors prescribe; ‘and such corporation shall at | intended as a settlement between partners or to satisfy 
in the all times have a lien upon the stock or property of its an indebtedness, parol evidence is admissible to show 
ted to members invested therein, for all debts due from them what was the intention of the parties.—HENDERSON V. 
5 and to such corporation, which may be enforced by adver- | STITH, Tex., 435. W. Rep. 566. 
} Cane, tisement and sale in the manner provided for selling 29. DEED — Reservation. — Where a grantor reserves 
oCon. delinguent stock: Held, that said section does not | to himself ina conveyance of land the tan bark then 
prohibit a corporation so organized from waiving its | growing on the land, and the right to enter to cut and 
shares right by its acts, expressed or implied.—ST. PAUL NAT. | remove the same, he must exercise the right so ac- 
it that BANK V. LIFE INS. CLEARING CO., Minn.,73N. W. Rep. | quired within a reasonable time.—MORRIS V. SANDERS, 
0 — 713. Ky., 43. W. Rep. 733. 
— 21. CORPORATIONS—Rights of Stockholder.—Where 4 30. Dow#R—Land Conveyed by Husband.—Under Ky. 
titled t corporation has abandoned business for years, an St. § 2141, which provides that, ‘‘when the lands are 
nae has no known board of directors or other a & | not severally held by different devisees or purchasers, 
: stockholder may file a bill in behalf of the Myer on it shall not be necessary to assign dower out of each 
for the purpose of preserving its property, without separate portion, but an equitable allotment may be 
yn.—A first demanding that the corporation itself bring suit. made in one or more parcels in lieu of the whole,” a 
aber —TENNESSEE MOUNTAIN PETROLEUM & MINING CO. V. | widow cannot maintain a suit for dower in a tract of 
arty “ AYERS, Tenn., 43 8. W. Rep. 745. : land assigned by her husband, when the remaining es- 
pte 22, CRIMINAL Law — Adultery — Validity of Former | tate is sufficient to furnish her dower, both in such re- 
sabe: Marriage.—The burden is on one denying the validity | maining estate and in the portion alienated. — RICH- 
a of a foreign marriage, which is proved to — — MOND V. Hargis, Ky., 438. W. Rep. 703. 
solemnized in a church by a person assuming the office 
3 and of priest, and which is followed by cohabitation, to 31. EJECTMENT — Curtesy. — In ejectment, plaintiff 
archi- show that some further act or fact is necessary to claimed as heir of the reversioner, who died before the 
ether, make it valid.—LANCTOT V. STATE, Wis., 73 N. W. Rep. termination of the particular estate on which the re- 
‘at the 515. , ‘ . version yo nap and neater - the meres 
ght to ? ' husband of the deceased reversioner, claimed the right 
orders = ee —_ MP te ten b trven SS . to curtesy in the reversion: Held, that defendant was 
ly des- > a cea ; open ro whieh he had been | 20% entitled to curtesy, as his deceased wife was not 
giving Panta nee oe 4 b seised of the reversion, either in fact or in law, during 
0.0. duly gerne eld the - pone a a coverture, and therefore the fee vested in plaintiff on 
vieted under section 638, Gen. St. 1894, as that section | +n. termination of the particular estate. — MARTIN V. 
applies only to cases where the witness was bribed, or TRIAL, Mo., 438. W. Rep. 655 
nona attempted to be bribed, to give false testimony, or, un- a E iy O aa lesibility of Ball 
efend- der sections 6386 and 6310, for aiding and abetting the ma. fear, gop ‘aa ret ss oy a vate mag 
tract, receiving of a bribe, and can only be convicted, under efore ballots cast in an election can be received in 
nd the section 6383, of a misdemeanor of which a justice of the evidence in a contested election case, or cunsidered, it 
vart of peace has jurisdiction.—STaTE V. SARGENT, Minn., 73 N. | ™uSt affirmatively appear that they have been pre- 
‘t had W. Rep. 626. served with that jealous care which precludes the op- 
3 part, _ portunity of being tampered with, and the suspicion 
ntract Pr eh aa — = ace a One — — of change, abstraction, or substitution.—DAVENPORT V. 
ised to sialon ican aa a Seneeee- a Gea is a. CORRIOS, CEWR, SST. 7. Dag Os. 
‘ , , ’ = om 
a after his return or apprehension, entitled to be dis- 83. mesa aac oye rv gi The — 
itibes charged because no information was filed against him | °f >ringing to this court for review judgments of the 
ties. — at the term at which he was recognized to appear, and district court in proceedings by railroads for the ex- 
red in while he was a fugitive. — STATE V. LEIDIGH, Neb., 73 ercise of the right of eminent domain is by petition in 
nd the N. W. Rep. 545. error, and not by appeal. — NEBRASKA LOAN & TRU8sT 
or that . ‘aang Law—Droggist—Assault and Battery. | 00: ¥: LINCOLN &B. H.R. Co., Neb., 73 N. W. Rep. 646. 
py A druggist who sold croton oil, and at the purchaser’s 34. EMINENT oer = ee -_ lane Secure 
sg request dropped it into a piece of candy, is guilty of Judgment. — A judgment against a raijroad company 
be assault and battery, where the purchaser caused an- for damages to abutting property, resulting from the 
ned as construction of the road in a street so as to obstruct 
oth 
to the GannGL tee canaen uo tetenteee .. aaa ingress and egress, and to cause, necessarily, smoke, 
sumed tented for such poreon trick, and net for me soot, and cinders to be thrown upon the property, be- 
by the dicinal purposes » re Ras ‘ene N. Car., 288 E. ing for the taking of private property for public use, 
5 <4 547. ° aa > — 2 oe ae —— —_ road in by igty o iar 4 
, Rep- 26, CRIMINAL Law—Ra dor’s lien. — BALL V. MAYSVILLE . 8. BR. Co., Ky., 
. —Rape—By Force or Fraud.—Where ‘ 
defendant went to the bed on which the prosecuting 8. W. Rep. 781. 
ecept- witness was sleeping with her husband, and committed 35. EVIDENCE — Impeachment of Witness.—Evidence 
2e COD- upon her the crime of rape, and she, awaking, and be- | that a charge for embezzlement was pending against 
of the lieving him to be her husband, made no resistance, | ® Witness, and that an indictment had been presented 
|, with defendant not having used any stratagem to induce | by the grand jury charging him with theft, was not 
nce of her to believe that he was her husband, the crime so | Competent to affect his credibility, where it was not 
rmed, committed is rape by force and not rape by fraud.— | “rawn out on cross-examination.—TEXa8 BREWING Co. 
d been PAYNE V. STATE, Tex., 43S. W. Rep. 515 v. Dickey, Tex., 43S. W. Rep. 577. 
. 7 . W. Rep. 515. 
-~ 27. DEEDS—Defective Recordation — Notice.—A trust 36. EXECUTION SALE. — Where the purchaser of land 
Ka 590s deed of land was given to secure a debt, and it pro- | 0m execution against a husband had notice that the 
Vided that, should the trustee appointed therein fail to | 1and was the separate property of the wife, the sale 
he lien make sale of the land as provided, then the grantee | did not affect the wife’s interest, though the title was 
on the Should have power to appoint another trustee with | in the husband’s name. — RaLEY V. ABRIGHT, Tex., 43 
bia : like powers. The clause granting power to appoint a | S- W. Rep. 538. 
_o Substitute trustee was omitted from the record of the 37. FEDERAL Courts — Appellate Jurisdiction—Fed- 
Pro deed. Subsequently a creditor of the graptor attached eral Question.—Where no federal question was raised 
¢ 
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or considered on an appeal to the supreme court of a 
State, and a decision was rendered which determined 
the rights of the parties, the case being remanded for 
an accounting, the fact that on a second appeal a 
party insisted that a federal question was involved, 
which claim the court refused to consider on the 
ground that it had been waived by a failure to present 
it on the former hearing, does not give the United 
States Supreme Court jurisdiction to review such de- 
cision. — UNION Mort. LiFe INs. Co. Vv. KtRCHOFF, U. 8. 
8. C., 188. C. Rep. 260. 


38. FEDERAL CourTs—Jurisdiction — Injunction.—An 
injunction restraining the enforcement of a statute re- 
ducing the rates of fare chargeable by plaintiff, a street- 
railroad company, was sustained by the circuit court 
on the ground that such statute was in violation of the 
State constitution, which provided that corporations 
sbould be created only by general law, while the stat- 
ute in question was an amendment of the general law 
under which plaintiff was incorporated, but applied to 
no other corporation of the State: Held, that the cir- 
cuit court of appeals was not without jurisdiction of 
an appeal from the order on the ground that the con- 
tract clause of the federal constitution was involved, 
which fact gave exclusive appellate jurisdiction to the 
supreme court, since such claim could only arise in 
case the statute in question was passed in violation of 
the provision of the State constitution, in which case 
it was invalid, without reference to the question of 
impairment of contract. — CITY OF INDIANAPOLIS V. 
CENTRAL TRUST Co. OF NEW YORK, U.S.C. C. of App., 
Seventh Circuit, 83 Fed. Rep. 529. 


89. FEDERAL CourTs—Jurisdiction—Transfer of Cause 
of Action. — Where municipal bonds have been really 
and in good faith transferred to a citizen of another 
State, entitled as such to sue thereon in the Circuit 
Court of the United States, that a subsequent transfer 
of the legal title to another non resident is merely 
colorable does not defeat the jurisdiction of such court, 
under 18 Stat. 470, § 5, relating to transfers of causes of 
action “‘for the purpose of creating a case” cognizable 
by that court.—ASHLEY V. BOARD OF SUPRS. OF PRESQUE 
IsLE County, U.S. 0.C. of App., Sixth Circuit, 83 Fed. 
Rep. 534. 

40. FEDERAL OFFENSE—Postal Laws — Embezzlement 
of Letter, etc.—Rev. Stat. § 5467, createstwo distinct of- 
fenses, and it is not a necessary element of the offense 
described by the second clause that the letter embez- 
zled or the contents of which are stolen shall be in- 
tended to be conveyed by mail or delivered by letter 
carrier, etc., as required by the first clause; and an in- 
dictment under the second clause need only show that 
the letter was one which had come under the jurisdic- 
tion and into the possession of the post-office depart- 
ment, and had not yet been delivered to the person ad- 
dressed. — H#LL v. UNITED STaTES, U.S.8.C., 188. C. 
Rep. 237. 

41. Fraups, STATUTE OF—Contract to Purchase—Pos- 
session.—Possession of land, in order to take a verbal 
contract for its purchase out of the statute, must be 
taken with the specific intent of carrying out the con- 
tract. Such intent cannot be shown by the oral con- 
tract. If the possession is not a new fact, but is a 
continuation of a former similar condition, the intent 
must be proved by some further act’ which shows, 
without any equivocation or uncertainty, that the pos- 
session cannot be accounted for except by the verbal 
contract of purchase. Possession by a son raises no 
presumption that it was taken pursuant to any con- 
tract for the purchase of the land. — BRESNAHAN V. 
BRESNAHAN, Minn., 73 N. W. Rep. 515. 

42. FRAUDULENT CONVEYANCES — Evidence. — A con- 
veyance by a daughter is void against her creditors 
where it was made on the eve of insolvency to her 
mother on an agreement to convey to the daughter 
certain land of which the latter knew nothing, and to 
pay a part ofthe price that she might receive if she 
ever sold the land conveyed to her.—RIDENOUR- BAKER 
GROCERY Co. v. MONROE, Mo., 43 8. W. Rep. 633. 








43. FRAUDULENT CONVEYANCES—Preference of Ored. 
itor.—A transfer of goods by an insolvent debtor ip 
payment of a debt, though intended as a preference, ig 
valid, unless suit is brought to have it declared to 
operate as an assignment under the statute; and the 
goods cannot be attached as the property of the 
debtor.—ATKINS Vv. HEOBERLIN, Ky., 43 S. W. Rep. 711. 


44, FRAUDULENT SALES—Caveat Emptor.— Where it ig 
contended that a sale was induced by the fraudulent 
representations of the seller, an erroneous instruction 
that caveat emptor applies is not cured by a charge that 
the purchaser has a right to rely upon the representa. 
tions of the seller; as, when taken together, the in. 
structions amount toarule that the purchaser hasa 
right to rely upon the representations of the defend. 
ant, yet, if he does so, it is at his own risk.—BEETLEY, 
ANDERSON, Wis., 73 N. W. Rep. 560. 


45. GiFTs—Reservatiou by Donor.—To constitute a 
valid gift inter vivos, there must be both an intention to 
give, and also acomplete and unconditional delivery 
tothe donee, or some one for him, of the property 
given.—IN RE SOULARD’s EsTATE, Mo., 43 S. W. Rep. 617. 


46. GUARDIAN AND WARD-—Liability of Guardian.— 
Where a guardian, without an order of the court, cul. 
tivates a farm belonging to the ward’s estate, appro- 
priating the proceeds to his own use, he is liable to the 
estate for the reasonable rental value of such farm.— 
PARLIN & ORENDORFF CO. V. WEBSTER, Tex., 438. W. 
Rep. 569. 


47. HABEAS CoRPUS—Supreme Court—State Convicts. 
—A writ of habeas corpus to release one convicted of 
crime by a State court will be denied by the United 
States Supreme Court if it appears from the face of the 
record that the decision of the federal question com- 
plained of was so clearly right as not to require argu- 
ment; for the rule will then be applied that the writ 
must be denied when it is apparent that the only result 
of issuing it would be to remand the petitioner to cus- 
tody.—IN RE DURRANT, U. 8.8. U.,188. C. Rep. 291. 


48. HOMESTE4D—Mortgage.—Under Sand. & H. Dig.§ 
8713, which requires the wife to join in the granting 
clause of a mortgage of a homestead, such a mortgage, 
in which the wife fails to join, is void, and the holder 
thereof is not a necessary party to a suit foreclosing a 
mechanic’s lien on such homestead.—BLUFF CITY 
LUMBER Co. Vv. BLOOM, Ark., 438. W. Rep. 503. 


49. HUSBAND AND WIFE—Chattel Mortgage.—An ac- 
tion to foreclose a chattel mortgage executed by hus- 
band and wife, in which the wife (sued both as admin- 
istratrix of her husband, and in her individual 
capacity) pleaded her coverture at the time the note 
and mortgage were executed, and that the mortgaged 
property belonged to her, was prop2rly dismissed on 
the evidence.—FRIEDRIZIE V. MOORMAN’S ADMX., Ky., 
438. W. Rep. 691. 


50. HUSBAND AND WIFE—Liability of Wife's Separate 
Estate.—The separate estate of a married woman's 
not liable for her debts, contracted even for neces 
saries, unless such be the agreement at the time of the 
contract.—QUISENBERRY V. THOMPSON, Ky., 43 8. W- 
Rep. 723. 

51. HUSBAND AND WIFE—Sale by Husband of Wife's 
Property.—The sale by the husband of a piano bought 
by him for his wife, who controlled and managed lt, 
and had possession of it at the time of the sale, did n0t 
pass the title, and the wife is entitled to the pianoas 
against the purchaser.—DE WITT v. MooRE, Ky.,48- 
W. Rep. 697. 

52. INJUNCTION—Adequate Remedy at Law.—A litl: 
gant cannot successfully invoke the extraordinary 
remedy of injunction to enforce a legal right unless 
the facts and circumstances in the case are such that 
his ordinary legal remedies are inadequate; é. ¢., that 
the pursuit of those remedies, or some of them, will 
not afford him as prompt and efficacious redress as the 
remedy by injunction.—WARLIER v. WILLIAMS, Neb» 
73 N. W. Rep. 539. 
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53. INSOLVENCY — Assignment by Married Man.— 
Where a married man executes, under the insolvent 
law, an assignment of all his non-exempt property for 
the benefit of his creditors (his wife not joining), the 
assignee’s title to the real estate assigned is not sub- 
ject to the wife’s inchoate right.—MERRILL V. SECURITY 
Trust CO., Minn., 73 N. W. Rep. 640. ° 


54. INSURANCE—Appraisement—Condition Precedent. 
—Under an insurance policy providing that, in case 
the parties cannot agree, the loss shall be determined 
by arbitration, and that the sum for which the com- 
pany is liable “‘shall be payable sixty days” thereafter, 
and further providing that, “until sixty days after the 
award of appraisers herein required shall have been 
rendered, the loss shall not be payable,” the appraise- 
ment and award was a prerequisite to the maintenance 
of an action thereon.—GEORGE DEE & Sons Co. v. KEY 
City Fire Ins. Co., lowa, 73 N. W. Rep. 594. 


55. INSURANCE—False Representations.—Where state- 
ments in the application are made warranties, and the 
policy contains no stipulation that a false statement 
shall render the policy void, false statements merely 
render the policy voidable at the option of the com- 
pany; and, upon learning of the falsity of such state- 
ments, the company may waive the breach, and insist 
on performance of the contract by the insured, or it 
may, by its conduct, estop itself from taking advantage 
of a known breach.—NEW YORK LIFE INS. Co. V. BAKER, 
U.8. C. C. of App., Eighth Circuit, 83 Fed. Rep. 647. 


56. INTOXICATING LIQUORS—Place of Sale.—Evidence 
that a distiller shipped liquor to a man in Missouri is 
no evidence that the sale of the liquor was made at the 
place from which it was shipped.—HENRY V. STATE, 
Ark., 488. W. Rep. 498. 


57. INTOXICATING LIQUORS — Second Injunction.—A 
second injunction will be granted to enjoin the main- 
tenance of a place for the sale of intoxicating liquors 
where it is shown that the first, although in full force, 
was obtained by fraudulent intent and collusion with 
defendant for the purpose of allowing it to remain 
without enforcement.—CAMERON V. TUCKER, Iowa, 73 
N. W. Rep. 601. 

58, JODGMENT—Equitable Relief.—A court of equity, 
in granting relief against judgments, is not restricted 
to cases where the court entering the judgment com- 
plained of was without jurisdiction, but will extend its 
assistance in cases where jurisdiction was obtained, 
but the defendant, without fault or negligence on his 
Part, but by accident or misfortune, was prevented 
from making his defense; provided it be further shown 
that he had a good defense to the merits.—RADZUWEIT 
Vv. WATKINS, Neb., 73 N. W. Rep. 679. 

59. JUDGMENT—Res Judicata—Homestead.—A judg- 
ment of the United States Circuit Court overruling a 
motion by defendant to quash an execution sale on the 
ground that the property was his homestead is a bar 
to# subsequent action by defendant to recover the 
property on the same ground.—REED V. WHITLOW, Ky., 
438. W. Rep. 686. 

60. LANDLORD AND TENANT—Lease—Power to Sublet. 
—The privilege given to a lessee ‘‘of subletting the 
Premises to any responsible party in the same line of 
business, or in any line of business agreeable to the 
lessor,” is a personal trust given to the lessee, and 
does not confer a general power to sublet.—BooNE Vv. 
_ NaT. BANK OF WAXAHACHIE, Tex., 43 8. W. Rep. 


61. LANDLORD AND TENANT—Lien—Fixtures of Third 
Persons.—A landlord distrained for rent on fixtures in 
his store building. The fixtures were used by aten- 
ant, but belonged to third persons: Held that, where 
the landlord was not led into renting the premises by 
any representations of the owners of the fixtures, and 
Where it was not shown that he would not have rented 
the property to the tenant but for some assurance that 
Such fixtures would be bound for the rent, the owners 
are not estopped to deny the landlord’s lien.—DavVIs V. 
WasHINeTon, Tex., 48S. W. Rep. 585. 











62. LANDLORD AND TENANT—Lien on Crops.—In Code 
1878, § 2017, reading, “A landlord shall have a lien for 
his rent upon all crops grown upon the demised prem- 
ises, and upon any other personal property of the ten- 
ant whick has been used on the premises during the 
term, and not exempt from execution,” the words “not 
exempt from execution” refer only to the “other per- 
sonal property,” and not to ‘‘crops grown upon the 
demised premises.”—HIPSLEY V. PRICE, Iowa, 73 N. W. 
Rep. 584. 


63. LiFe INSURANCE—Representations—Conceal ment. 
—The intentional omission, by an applicant for life in- 
surance, to disclose to the company every fact material 
to the risk (especially the fact of a sudden and danger- 
ous illness) which comes to his knowledge at any time 
before the contract is finally closed, even though sub- 
sequent to his original representations and medical 
examination, is a fraud which vitiates the contract.— 
EQUITABLE LIFE AssuR. Soc. v. MCELROY, U. 8. 0. C. 
of App., Eighth Circuit, 83 Fed. Rep. 631. 


64. LIMITATIONS—VPartial Payments—Application of 
Securities.—Contemporaneously with the execution of 
the note in suit the defendant, as collateral security 
for its payment, assigned to plaintiff certain notes and 
mortgages against third parties under an agreement 
that, when collected or realized on, the proceeds 
should be applied on defendant’s note. Within six 
years before the commencement of this action the 
plaintiff, having previously realized on the securities, 
applied the proceeds on the note, and gave notice of 
the fact to the defendant, who made nc objection to 
such application: Held,that the application of the 
proceeds of the collaterals did not constitute a part 
payment which would interrupt the statute of limita- 
tions.—WOLFORD V. COOK, Minn., 73 N. W. Rep. 706. 


65. MALICIOUS PROSECUTION—Unauthorized Act of 
Agent.—A principal is liable to third persons for the 
torts of his agent when committed in the course and 
within the scope of the agency, although the principal 
never authorized, participated in, or ratified the tort; 
but he is not liable where the tortious act was com- 
mitted, not in furtherance of the principal’s business, 
but for a purpose personal to the agent himself.—LaR- 
SON V. FIDELITY. MOT. LIFE ASSN., Minn., 73 N. W. Rep. 
711. 

66. MARRIED WoOMEN—Power of Attorney.—Where 
power is given by statute to a married woman to con- 
vey her interest in real estate by an instrument privily 
acknowledged by her and joined in by her husband, 
her right to authorize another to make the convey- 
ance, by a power of attorney similarly executed, is im- 
plied.—WILLIAMS V. PAINE, U.S. S. C., 188. C. Rep. 279. 


67. MASTER AND SERVANT—Negligence.—Where the 
law requires employers to» protect their employees 
against dangerous machinery, a failure to perform 
such duty constitutes actionable negligence at the 
suit of an employee injured by such failure of duty 
without contributory negligence on his part, though a 
penalty is imposed by law for such failure, unless the 
penalty be given to the party injured.—KUwatTtT v. N. C. 
FOsTER LUMBER Co., Wis., 73 N. W. Rep. 563. - 


68. MASTER AND SERVANT—Negligence—Rules for Em- 
ployees.—A railroad company does not owe it as a duty 
to its employees to provide rules for protecting trains, 
that have been made upinthe yards ready for engines, 
from interference by other trains or cars while brake- 
men are in the act of coupling them to their engines, 
unless the operations are of a complex, unusual, or 
extrahazardous character, and the danger would 
probably occur, and is to be anticipated, from the 
character of the work.—SANNER V. ATCHISON, T. & 8. F. 
Ry. Co., Tex., 43S. W. Rep. 533. 

69. MASTER AND SERVANT—Railroads—Negligence.— 
In an action against a railroad company for the death 
of an employee, evidence that the employees of the 
road failed to go to the place where deceased lay dead 
isnot admissible. Where the ground of negligence 
alleged against a railroad company is the negligence 
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and incapacity of a certain engineer, and the character 
ofthe engine under his control, a recovery upon the 
grounds that others of the train crew were negligent 
and incapable, that the switch yard was in a faulty 
condition, and the failure of the company to employ 
careful and skillful servants generally, is error.—GULF, 
C. &S. F. Ry. Co. v. BEALL, Tex., 43 8. W. Rep. 605. 

70. MECHANIC’s LIEN—Machinery—Delivery:—Under 
acontract to make certain machinery and deliver it 
“free on board ‘of cars’”’ at a designated place, fora 
stipulated sum, the machinery is furnished, within the 
meaning of our mechanic’s lien law, when it is de- 
livered, in accordance with the contract, on board the 
cars at the place named, without expense to the pur- 
chaser; and, to obtain a lien therefor, the claim fora 
lien must be filed within four months from that time.— 
CONGDON V. KENDALL, Neb., 73 N. W. Rep. 659. 

71. MECHANIC’S LIEN—Notice- Time.—Plaintiff fur- 
nished glass to a building contractor, which was ac- 
cepted and put in place, but proved defective. Plaint- 
iff, being notified of such fact, shipped other glass, 
which was received by the contractor at the depot, 
where it remained. Plaintiff gave notice of its claim 
for lien to the owner within 60 days after the second 
shipment, but not until more than 60 days had expired 
from the time the first glass was placed in the build- 
ing, and not until after the owner had settled with the 
contractor: Held, that plaintiff had lost his lien, under 
Rev. St. § 3315, which provides that every person who, 
as subcontractor, furnishes any material, shall be en- 
titled to a lien if, within 60 days after furnishing such 
material, he shall give notice in writing to the owner, 
etc.—BROWN & Haywoop Co. v. TRANE, Wis.,73 N. W. 
Rep. 561. 

72. MECHANIC’s LIEN—Priority.— Where certain lands 
had been mortgaged, and,two days after the mort- 
gage was filed for record, lumber was furnished to the 
owner of the lands for the building of a barn on the 
lands, the lien of the mortgage is superior to the lien 
of the vendor of the lumber, both as to the land and as 
tothe barn.—MONTICELLO BANK V. SWEET, Ark., 43S. 
W. Rep. 500. 

73. MECHANICS’ LIENS—Time of Continuance.—Under 
the Nebraska law which gives to a subcontractor 60 
days from the last day of the month in which the labor 
was done or materials furnished to file his claim thére- 
for, and declares that the lien shall continue for two 
years, the lien of such a contractor continues, not for 
two years from the expiration of the 60 days, but only 
for two years from the time when the last act was done 
in the performance of the contract, whereby the lien 
first becomes determined in amount, so as to be com- 
plete und actionable.—REYNOLDS V. MANHATTAN TRUST 
Co.,U.8.C. C. of App., Eighth Circuit, 83 Fed. Rep. 
593. 

74. MORTGAGES—Deed Operating as Mortgage.—The 
fact that a deed absolute on its face was intended only 
as a mortgage is not binding upon a good-faith pur- 
chaser for value without notice.—LYNN V. SIMS, Tex., 
43S. W. Rep. 554. 

756. MORTGAGE—Duress.—A mortgage executed by an 
aged father, infirm in body and mind, by reason of 
threats to prosecute and imprison his son, is void.— 
PERKINS V. ADAMS, Tex., 438. W. Rep. 529. 


76. MORTGAGE—Payment to Agent.—Where a mort- 
gagee, retaining in his own possession the mortg;age 
papers, forwards from time totime the coupon interest 
notes toa third party for collection, it does not au- 
thorize the payment by the mortgagor or his grantee 
of the premises of the principal sum to such person as 
agent of the mortgagee, he not having the note and 
mortgage in his possession.—TRULL v. HAMMOND, 
Minn., 73 N. W. Rep. 642. 

77. MUNICIPAL CORPORATIONS—Contracts—Necessary 
Current Expenses.—Money derived by a city from sale 
of bonds is no part of its income and revenue, as re- 
spects power to contract debts in any year in excess 
thereof.—WEBB CiTy & C. WATERWORKS CO. V. CITY OF 
CARTERVILLE, Mo., 43S. W. Rep. 625. 





78. MUNICIPAL CORPORATIONS—Franchise.—A munic. 
ipal corporation has no power to grant the use of an 
alley to a railroad company to lay its tracks therein, it 
the ordinary and reasonable effect of such a grant 
will be to prevent or unreasonably impedethe Passage 
of other vehicles belonging to abutting owners or 
other members of the public desiring to use such alley, 
—SHERLOCK V. KANSAS CITY BELT Ry. CO., Mo., 48S. W, 
Rep. 629. 

79. MUNICIPAL CORPORATIONS—Ice on Sidewalk,— 
When, by reason of negligence upon the part of mu- 
nicipal authorities, a street gutter or water way be. 
comes obstructed and filled up, so that it will not carry 
off accumulated waters, and such waters, because of 
the obstruction, overflow upon the sidewalk, and 
freeze so as to make a thin, smooth coating of ice, a 
person who slips, falls, and is injured upon said ice 
cannot recover for his injuries, in the absence of proof 
tending to show that the municipality had notice, 
actual or constructive, that, because of such negli- 
gence, ice usually formed at that place, or, at least, in 
the absence of notice that ice might so form.—STAaNKE 
v. CITY OF ST. PAUL, Minn., 73 N. W. Rep. 629. 


80. MUNICIPAL CORPORATIONS—Issuing Bonds.—A mu- 
nicipality having decided to issue its bonds, an ordi- 
nance was passed prescribing that the board of trustees 
should, by resolution, fix the amount of the bonds, and 
direct to whom and how they should be delivered. 
Doubts having arizen as to the validity of this ordi- 
nance, the legislature passed an act legalizing, ratify- 
ing and confirming it: Held,that valid bonds ‘could 
only be issued by a compliance with the legatized 
ordinance, and that bonds issued without the passage 
of such resolutions by the board of trustees were void, 
even in the hands of innocent purchasers.—LEHMAN V. 
CITY OF SAN DIEGO, U.S.C. C. of App., Ninth Circuit, 
83 Fed. Rep. 669. 

81. MUNICIPAL CORPORATIONS—Lot Owner’s Right to 
Grade.—A city lot owner has a right to bring his lotto 
grade, and thereby prevent surface water, which has 
been turned there by the city in improving its streets, 
from flowing over it.—CITY OF CEDAR FALLS Vv. Ha¥- 
SEN, Iowa, 73 N. W. Rep. 585. 

82. MUNICIPAL CORPORATIONS—Void Special Assess- 
ments.—Where special taxes or assessments against 
property to pay expenses of improving the streets of& 
city are void, they cannot be enforced solely on the 
ground of the benefits of the improvements to the 
owners of the abutting lots or lands.—HARMON V. Cnr 
OF OMAHA, Neb., 73 N. W. Rep. 671. 

83. NATIONAL BANKS—Authority of Officers to Borrow 
Money.—The rule announced in Western National Bank 
v. Armstrong, 14 S. C. Rep. 572, 152 U.S. 346, that the 
vice-president or cashier of a national bank has 20 
power to borrow money on its behalf unless specially 
authorized by the directors, is not applicable in a case 
where a general and long-established usage is show! 
between corresponding banks, prevailing in both cities 
where the lending and borrowing banks were respect 
ively situated, of lending and borrowing through the 
executive officers of the banks, no further authority 
being furnished or demanded; the presumption being 
that such usage was known and acquiesced in by the 
directors of the borrowing bank, in the absence of 
notice to the contrary to its correspondents.—AgM 
STRONG V. CHEMICAL NAT. BANK OF GITY OF NEw YORE, 
U. 8. C. C. of App., Sixth Circuit, 83 Fed. Rep. 556. 

84. NATIONAL BANKS — Insolvency — Assessments— 
Transfer of Stock.—A stockholder in a national bank 
who knows of its existing or impending insolvency 
cannot escape liability for assessment under Rev. St. § 
5151, by transferring the stock with intent to avoid 
such liability, though the transfer is absolute and to# 
solvent transferee, able to pay the assessments. Under 
such circumstances the intent with which the transfer 
is made is material.—STUART V. HAYDEN, U. 8. 8. C# 
8. C. Rep. 274. 

85. NEGLIGENCE.—A charge that, in assessing dal 
ages for a personal injury, the jury should consider the 
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plaintiff's ‘‘personal injury,” his ‘‘pain and suffering” 
in consequence of his injury, and ‘‘the permanent in- 
jury sustained by him,” is open to criticism, as calcu- 
jated to confuse the jury, and to induce them to give 
damages twice for the same loss.—MissourI, K. & T. 
Ry. Co. OF TEXAS V. HANNIG, Tex., 43 8. W. Rep. 508. 


86." NEGLIGENCE—Directing Verdict.—In an action 
for personal injuries, it is only when the facts are such 
that all reasonable men must draw the same. conclu- 
sion from them that the question of negligence be- 
comesa question of law for the court.—MCLEOD Vv. 
CHicaGo & N. W. Ry. Co., Iowa, 73 N. W. Rep. 614. 


87. NEGLIGENCE—Loan Agent.—The defendant car- 
ried on the business of loan agent, and, as agent of the 
plaintiff to loan his money on first-mortgage security, 
loaned it, and took a mortgage on real estate, without 
procuring an abstract of the title, or having the title 
examined, and without even inquiring whether or not 
there was any prior incumbrance on the property: 
Held, the court was warranted in finding that defend- 
ant was guilty of negligence in making the loan.— 
HaRDWICK V. ICKLER, Minn., 73 N. W. Rep. 519. 


88. NEGLIGENCE—Proximate Cause of Injury.—One 
who, without negligence on his own part, makes an 
effort to save his own property, in danger of destruc- 
tion by fire negligently set by another, and, in so do- 
ing, is personally injured by the fire, may recover for 
such injuries from the person who set the fire. The 
negligent setting of the fire is the proximate cause of 
the injury.—BERG V. GREAT NORTHERN Ry. Co., Minn., 
3N. W. Rep. 648. 

8. PARTNERSHIP—Surviving Partner—Settlement.—A 
surviving partner is not entitled to credit for a com. 
mission paid to an agent for procuring an allowance 
of a partnership claim against the county, in the 
county court, when such claim had already been 
allowed, and there was no evidence that the agent per- 
formed any service other than to receive the money 
and pay it over to the estate.—SCUDDER V. AMES, Mo., 
88. W. Rep. 659. 

%. POWER OF ATTORNEY—Construction.—The plaint- 
iffand his wife, as such wife, joined ina power whereby 
they authorized and empowered one L, as their attor- 
ney in fact, among other things, to grant, bargain, sell 
and convey all pieces or parcels of land which they 
then owned, or might thereafter acquire or become 
seised of, ‘‘or which they may now or hereafter be in 
any way interested:” Held, that under this power the 
attorney was authorized and empowered to convey a 
tract of land thereafter acquired by the husband asa 
soldier’s additional homestead, and to bar the wife’s 
inchoate dower right, provided for in Rev. St. 1866, ch. 
48.—SNELL V. WEYERHAUSER, Minn., 73 N. W. Rep. 633. 


91. PRINCIPAL AND AGENT—Authority to Bind.—A tele- 
stam from a railroad company to once of its district 
surgeons to go to Clinton to see O, and to notify the 
agent and the compary physician at that place when 
he would arrive, justifies no inference of an authority 
tothe surgeon to employ another physician to take 
charge of the case.—SMITH V. CHICAGO & N. W. Ry. Co., 
Iowa, 73 N. W. Rep. 581. 

®. PRINCIPAL AND AGENT—Guaranty.—The manager 
of a corporation who, at the request of a creditor, ob. 
tained the signatures of the directors to a written 
suaranty of its debts, is not thereby the agent of the 
creditor, so as to charge it with notice of the fact that 
the directors affixed “as board of directors” to the list 
oftheir names with the intention of making only the 
corporation liable.—MARX Vv. LULING CO-OP. ASSN., 
Tex., 438. W. Rep. 596. 

_%. PRINCIPAL AND SURETY—Authority of Agent of 
Surety.—Under Gen. St. ch. 22, § 20, providing that “no 
Person shall be bound as the surety of another by the 
actofan agent unless the authority of the agent is in 
Writing,” one whose name was subscribed to a note as 
surety, in his immediate presence and by his express 


doing all his writing for him, was not liable thereon.— 
BRAMEL V. BYRON, Ky., 4838. W. Rep. 695. 

94. RAILROAD COMPANY—Defective Depot Grounds— 
Negligence.—Whenever the owner or occupant of real 
property, in the absence of malice, has been held liable 
because of the unsafe condition of his premises, the 
gist of the liability has consisted in the fact that the 
person injured did not act merely for his own con- 
venience and pleasure, and from motives to which no 
act of the owner or occupant contributed, but that he 
entered upon the premises because he was led to be- 
lieve that they were intended to be used by visitors or 
passengers, and that such use was not only acquiesced 
in by the owner or occupant, but that it was in accord- 
ance with the intention and design with which the way 
or place was adopted and prepared or allowed to be 
used.—DE BLOIS Vv. GREAT NORTHERN Ry. CO., Minn., 
73 N. W. Rep. 637. 


95. RAILROAD COMPANY—Street Railroad—Contribu- 
tory Negligence.—One who drives on a street crossing 
in front of a moving street car which is about to pass 
over the crossing, and when he can see if he looks, is 
guilty of contributory negligence.—BORSCHALL V. DE- 
TROIT Ry., Mich., 73 N. W. Rep. 551. 


96. REMOVAL OF CasES—Jurisdiction of State Court.— 
Upon the filing of a petition in a State court presenting 
a sufficient cause for removal of the cause tothe United 
Stateg court, under 25 Stat. U. 8. ch. 866, §§ 2, 3, accom- 
panied by the necessary security, the jurisdiction of 
the State court ceases for all purposes, and it cannot 
entertain a motion to dismiss the case.—CHAMBERS V. 
ILLINOIS CENT. R. Co., Iowa, 73 N. W. Rep. 598. 


97. REMOVAL OF CAUSES—Practice—Pleading.— After 
removal of a cause to a federal court, the plaintiff 
moved to remand because the removal papers were 
not filed in proper time. His motion was overruled, 
but at the trial he still insisted that the court was 
without jurisdiction, and, declining to prosecute the 
action therein, a final jadgment was rendered against 
him: Held, that the question of jurisdiction thus 
raised was one which might be certified directly to the 
supreme court, under §5o0fthe Act of March 3, 1891.— 
POWERS V. CHESAPEAKE & O. Ry. Co., U. 8. 8. C., 188. 
C. Rep. 264. 

98. REPLEVIN—Liability on Bond.—Where, in a re- 
plevin suit, the defendant recovers, and judgment is 
entered absolutely for the value of the property, and 
not in the alternative, for u return, or its value if a re- 
turn cannot be had, the sureties on the replevin bond 
are not liable for the satisfaction of such judgment.— 
FIELD V. LUMBARD, Neb., 73 N. W. Rep. 703. 

99. Res JUDICATA—Exemptions.— Where the court be- 
low, on motion of plaintiff, enters judgment on fore. 
closure in his favor in all respects except as to certain 
property which is conceded by the motion to be ex- 
empt, plaintiff is estopped from again raising any 
question as tothe exemption of such property.—Na- 
TIONAL BANK OF DENISON V. KILGORE, Tex., 438. W. 
Rep. 565. 

100. Res JupIcaTA—Railroad Collision—Contributory 
Negligence.—In an action brought against two railway 
cc mpanies to recover for personal injuries alleged to 
have been caused by their concurrent negligence, the 
defenses interposed by each of the companies were a 
denial of negligence on its part, and an allegation of 
contributory negligence on part of the plaintiff. The 
trial resulted in a verdict in favor ef one company, on 
which final judgment was entered, and in a verdict 
against the other company, which was set aside and a 
new trial granted: Held, thaton the second trial the 
judgment in favor of the first company was not admis- 
sible in evidence in favor of the latter company to 
prove the contributory negligence of the plaintiff.— 
THOMPSON V. CHICAGO, ST. P. & K. C. Ry. Co., Minn., 
73 N. W. Rep. 707. 

101. SALES—Fraud of Buyer — Disclosure of Insolv- 





direction, but without written authority, by his wife, 
who was in the habit of signing his name for him and 





ency.—A purchaser who knows of his insolvency, or 
might know of it by the exercise of reasonable care, is 
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not bound to disclose it to his vendor, and his failure 
to do so will not give the vendor grounds to treat the 
sale as void for fraud, and recover the property.— 
STRICKLAND V. WILLIS, Tex., 43 S. W. Rep. 602. 

102. SALE—Implied Warranty.—A dealer who sells a 
piano is bound by an implied warranty that the in- 
strument is properly constructed, although the written 
contract contains no warranty, and it expressly pro- 
vides that the vendor will not be responsible for any 
contract or promise other than those contained there- 
in.—LITTLE Vv. G. E. VAN SYCKLE & CO., Mich., 73 N. W. 
Rep. 554. 

103. SALES — Warehouse Receipt — Negotiability.—A 
warehouse receipt is valid in the hands of an innocent 
purchaser for value without notice.—COLLINS V. 
ROSENHAM, Ky., 488. W. Rep. 726. 

104. SALES—Warranty.—In a counterclaim for dam- 
ages for the breach of plaintiff's warranty on the sale 
of a sawmill, defendant was not entitled to include a 
claim for damages growing out of the loss of certain 
timber which he had prepared for conversion into 
lumbey, by reason of the failureof such mill to operate 
as warranted, where such damages were not contem- 
plated at the time of such sale, as they were too un. 
certain and remote.—DE LOACH MILL MFG. Co, v. 
BONER, Ark., 43 S. W. Rep. 504. 

105. SCHOOL DisTRICT—Meeting of Directors.—In an 
action to recover for service rendered a school dis- 
trict pursuant to an agreement with two of the three 
directors, where it was shown that notice of the meet- 
ing at which the agreement was made was not given 
in writing, stating the time, place, and purpose of the 
meeting, the meeting was nota corporate meeting; 
and the contract, as executed, was invalid so far as the 
corporation is concerned.—BURNS V. THOMPSON, Ark., 
43S. W. Rep. 499. 

106. SPECIFIC PERFORMANCE.—Specific performance 
is not a matter of strict right, but rests in the sound 
discretion of the court.—DEWEY V. SPRING VALLEY 
LanD Co., Wis., 73 N. W. Rep. 565. 

107. TAXATION—Constitutional Requirements.—Occu- 
pation Tax Law, requiring peddlers to pay specified 
taxes, and, in provisos, exempting ex soldiers and 
other enumerated classes of persons from payment of 
such tax for peddling, violates Const. art. 8, § 1, de- 
claring that ‘‘taxation shall be equal and uniform.”— 
EX PARTE JONES, Tex., 438. W. Rep. 5138. 


108. TAXATION OF RAILROAD LaNDs.—Land granted to 
aid in ‘the construction of a railroad, and mortgaged 
by the company to secure the money with which the 
road was built, while still owned by the company, is 
property which contributes to the earnings of the road 
in such sense that a statute providing for the taxation 
of all property of the company, including such lands, 
by a tax on the ‘‘gross earnings arising from the oper- 
ation of such road,” is not invalid, as, in effect, exempt- 
ing such lands from: taxation.—MCHENky V. ALFORD, 
U.S. 8.C., 18 S. C. Rep. 248. 

109. Usury—Loan—Commissions to Agent.—A trust 
deed given as security for a loan will not be held void 
for usury as against the lender, by reason of commis- 
sions retained by the agent of the lender, where the 
lender is shown to have had no knowledge of the com- 
missions, and there are no circumstances shown from 
which knowledge could be presumed.—SHERWOOD V. 
SwIrt, Ark., 43S. W. Rep. 507. 

ll. VENDOR AND PORCHASER—Contract—Restricting 
Use of Premises.—An assignee electing to purchase is 
bound to accept a deed containing the restrictive cov- 
enant. Readiness to perform on his part is lacking, 
and he cannot recover for a breach of the covenant to 
convey, when it appears that he persisted in demand- 
ing a deed without restriction of use.—AMERICAN 
STRAWBOARD CoO. V. HALDEMAN PAPER CO., U.S.C. C. 
of App., Sixth Circuit, 83 Fed. Rep. 619. 

111. WATERS— Overfiowing Lands—Measure of Dam- 
ages.—Where an injury to the crops and lands of one is 
caused by the negligent construction of a railway em- 








bankment, which amrested and held upon said lands 
the flood waters of a natural stream, such party’s cause 
of action accrues at the date of the injury, and not at 
the date of the negligent construction of the improve- 
ment.—CHIcaGo, B. & Q. R. CO. v. EMMERT, Neb., 73 N. 
W. Rep. 540. 


112. WILL—Ademption of Legacies.—A legacy by a 
father of ‘*$1,000, to be paid by deducting the same 
from the amount he (the legatee) owes me, as eyi- 
denced by notesI hold on him,” was adeemed, where 
testator, before his death, surrendered to his son cer. 
tain notes executed by him to the father, amounting to 
$1,000.—DAvVIs Vv. CLOSE, Iowa, 73 N. W. Rep. 600. 


113. WILLS—Doctrine of Ademption.—Under Rey. St. 
1889, § 8871, providing that no part of a will shall bere 
voked except by a subsequent will in writing or by 
cancellation or destruction, if a devise of land remains 
unrevoked by any method provided by statute, a gift 
of other lands does not operate to adeem, since the 
land devised is left for the will to operate on.—FiIsHER 
Vv. KIETHLEY, Mo., 43S. W. Rep. 650. 


114. WILLS—Parol Evidence.—Parol evidence is inad- 
missible to show that, in making an absolute devise, 
the testator intended that the devisee should hold the 
property in trust for others, under Code 1873, § 2826, re- 
quiring wills to be in writing.—MORAN V. Moran, Iowa, 
73 N. W. Rep. 617. 


115. WILLS—Power of Alienation.—In one clause ofa 
will, testator devised a life estate to his wife, and on 
her death the remainder to the State of Michigan, upon 
the conditions following: ‘‘If the State shall, within 
the period of five years from and after the death of 
my said wife, formally accept of this provision of my 
will, and, by due enactment, locate upon my real es- 
tate in the said township of Grattan some public edu- 
cational or charitable institution, and build thereon 
suitable buildings for such institution:” Held, that 
this being a condition precedent, the State could ac- 
quire no title until formal acceptance within five years 
after the death of the widow and since the title 
to the land is thus left in »abeyance, and the power of 
alienation is not based on lives, this clause of the will 
is void, under 2 How. Ann. St. § 5531, providing that 
“the absolute power of alienation shall not be sus- 
pended by any limitation or condition whatever fora 
longer period than during the continuance of two 
lives in being at the creation of the estate.’”’—STATE ¥. 
HOLMES, Mich., 73 N. W. Rep. 548. 


116. WILL—Vested Remainder.— Under a devise toN 
for life, with a provision that at her death the property 
“shall go and descend in equal shares to her children 
and to the descendants of such of her children as may 
be dead,” the title vests in the children in being at the 
death of the testator, opening upto let in after-borp 
children, only the possession and enjoyment being 
postponed until the life tenant’s death.—MIDDLETON'S 
HEIRS V. MIDDLETON'S DEVISEES, Ky., 43 8. W. Rep. 
677. 

117. WITNESS—Credibility of Wife.—In a prosecution 
of a husband for murder, where the wife was a witness, 
an instruction that, although the law does not say that 
a wife cannot swear to the truth, it does, by reason of 
the close relation between husband and wife, cast sus 
picion upon her testimony, and cautions the jury t 
scan it closely, but, if rejected, the burden is still on 
the State to prove his guilt beyond a reasonable doubt, 
is objectionable, as liable to mislead the jury into the 
belief that the evidence of the wife is to be to some 63 
tent discredited, although they may think she has told 
the truth.—StTaTE v. LEE, N. Car., 28 8. E. Rep. 552. 


118. WITNESSES—Transactions with Decedent.—In a0 
action against a partnership, evidence of a convers@ 
tion between plaintiff and a deceased partner is inad- 
missible, under Code 1873, § 3639, which provides that 20 
party to an action shall be examined in regard to aby 
personal transactions between him and a deceased 
person against the ‘‘survivor of such deceased per 
son.”’—SALYERS V. MONROE, Iowa, 73 N. W. Rep. 606., 
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